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FOREWARD

Impaired driving and related offenses is a pervasive that affects the entire
population of the State of Utah. Despite prevailing views on the
consumption of alcohol within the state, impaired driving continues to take
the lives of dozens of our fellow citizens each year and causes nearly
incalculable damage to property and health of the state.

Prosecutors throughout the state, in conjunction with our colleagues in law
enforcement and substance abuse treatment, deal with this problem on a
daily basis. Despite the severity of impaired driving cases and their
complexity, it is often the newer, less experienced prosecutors who are
assigned the DUI case load.

It is the intent of this manual to provide a basic understanding of the laws,
rules, and other complexities of these crimes. It is not the intent of the
author to create a manual that will address every possible new issue that
may arise within the context of DUI prosecution. It is, instead, hoped that
this manual will provide a starting point in presenting a DUl case and
dealing with defense motions.

Users of this manual should understand that every attempt has been made
to ensure the currency and accuracy of the information contained herein.
However, all statutes and cases should be verified when using as a
reference in court pleadings.

Please use this manual as a tool to do good and to enhance the safety of
the highways within your respective communities. The protection of human
life and the preservation of public safety is at the core of prosecution
practice. Aggressive and competent handling of impaired driving cases will
address this as effectively as almost any other part of your practice.
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This manual is dedicated to the memory of all those who have lost their
lives as a result of another’s decision to drive impaired. Those lives lost
are irreplaceable.

It is the hope of the author that through aggressive prosecution of impaired

driving cases, we can eventually reach the goal of zero fatalities on Utah’s
highways.
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CHAPTER 1

GENERAL PRINCIPLES

GENERALLY

DEFINITIONS

1.2.1 COMMENTS

WITHIN THE STATE

MENS REA

ACCEPTANCE OF PLEA BY THE COURT
DOUBLE JEOPARDY
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1.1 GENERALLY

Various terms used when prosecuting DUl cases have unique definitions
and usage. Those definitions can be found in statue and case law. The
following are the important definitions and concepts relevant to DUI
prosecution.

1.2 DEFINITIONS

The Utah Code contains most of the relevant definitions for DUI
prosecutions:

32A-1-105. Definitions.
As used in this title:

(2) "Alcoholic beverages" means "beer" and "liquor" as the terms are
defined in this section.

(5) (a) "Beer" means any product that:

(i) contains 63/100 of 1% of alcohol by volume or 1/2 of 1% of alcohol by
weight, but not more than 4% of alcohol by volume or 3.2% by weight; and
(i) is obtained by fermentation, infusion, or decoction of any malted grain.



http://le.utah.gov/~code/TITLE32A/htm/32A01006.htm



(b) Beer may or may not contain hops or other vegetable products.

(c) Beer includes a product that:

(i) contains alcohol in the percentages described in Subsection (5)(a); and
(ii) is referred to as:

(A) malt liquor;

(B) malted beverages; or

(C) malt coolers.

(22) "Intoxicated" means that to a degree that is unlawful under Section
76-9-701 a person is under the influence of:

(a) an alcoholic beverage;

(b) a controlled substance;

(c) a substance having the property of releasing toxic vapors; or

(d) a combination of Subsections (22)(a) through (c).

25) (a) "Liquor™ means alcohol, or any alcoholic, spirituous, vinous,
fermented, malt, or other liquid, or combination of liquids, a part of which is
spirituous, vinous, or fermented, and all other drinks, or drinkable liquids
that contain more than 1/2 of 1% of alcohol by volume and is suitable to
use for beverage purposes.

(b) "Liquor" does not include any beverage defined as a beer, malt
liquor, or malted beverage that has an alcohol content of less than 4%
alcohol by volume.

(30) "Minor" means any person under the age of 21 years.

(60) (a) "Wine" means any alcoholic beverage obtained by the
fermentation of the natural sugar content of fruits, plants, honey, or milk, or
any other like substance, whether or not other ingredients are added.

(b) "Wine" is considered "liquor" for purposes of this title, except as
otherwise provided in this title.

41-6a-102. Definitions.

(7) "Commissioner" means the commissioner of the Department of Public
Safety.

(10) "Department” means the Department of Public Safety.



http://le.utah.gov/~code/TITLE76/htm/76_0B037.htm

http://le.utah.gov/~code/TITLE41/htm/41_04003.htm



(20) "Highway" means the entire width between property lines of every
way or place of any nature when any part of it is open to the use of the
public as a matter of right for vehicular travel.

33) (a) "Motor vehicle" means a vehicle which is self-propelled and every
vehicle which is propelled by electric power obtained from overhead trolley
wires, but not operated upon rails.

(b) "Motor vehicle" does not include vehicles moved solely by human
power and motorized wheel chairs.

(38) "Operator" means a person who is in actual physical control of a
vehicle.

(70) "Vehicle" means a device in, on, or by which a person or property is
or may be transported or drawn on a highway, except devices used
exclusively on stationary rails or tracks.

41-6a-501. Definitions.
(1) As used in this part:

(a) "Assessment" means an in-depth clinical interview with a licensed
mental health therapist:

(i) used to determine if a person is in need of:

(A) substance abuse treatment that is obtained at a substance abuse
program;

(B) an educational series; or

(C) a combination of Subsections (1)(a)(i)(A) and (B); and

(ii) that is approved by the Board of Substance Abuse and Mental Health in
accordance with Section 62A-15-105.

(b) "Educational series™ means an educational series obtained at a
substance abuse program that is approved by the Board of Substance
Abuse and Mental Health in accordance with Section 62A-15-105.

(c) "Negligence" means simple negligence, the failure to exercise that
degree of care that an ordinarily reasonable and prudent person exercises



http://le.utah.gov/~code/TITLE41/htm/41_04040.htm

http://le.utah.gov/~code/TITLE62A/htm/62A0C006.htm

http://le.utah.gov/~code/TITLE62A/htm/62A0C006.htm



under like or similar circumstances.

(d) "Screening”™ means a preliminary appraisal of a person:

(i) used to determine if the person is in need of:

(A) an assessment; or

(B) an educational series; and

(ii) that is approved by the Board of Substance Abuse and Mental Health in
accordance with Section 62A-15-105.

(e) "Serious bodily injury” means bodily injury that creates or causes:
(i) serious permanent disfigurement;

(ii) protracted loss or impairment of the function of any bodily member or
organ; or

(iii) a substantial risk of death.

(f) "Substance abuse treatment™ means treatment obtained at a
substance abuse program that is approved by the Board of Substance
Abuse and Mental Health in accordance with Section 62A-15-105.

(g) "Substance abuse treatment program™ means a state licensed
substance abuse program.

(h) (i) "Vehicle™ or "motor vehicle" means a vehicle or motor vehicle as
defined in Section 41-6a-102; and

(i) "Vehicle" or "motor vehicle" includes:
(A) an off-highway vehicle as defined under Section 41-22-2; and
(B) a motorboat as defined in Section 73-18-2.

(2) As used in Section 41-6a-503:

(a) "Conviction"™ means any conviction for a violation of:
(i) driving under the influence under Section 41-6a-502;

(ii) alcohol, any drug, or a combination of both-related reckless driving
under Sections 41-6a-512 and 41-6a-528;

(iiif) driving with any measurable controlled substance that is taken illegally
in the body under Section 41-6a-517;

(iv) local ordinances similar to Section 41-6a-502 or alcohol, any drug, or a
combination of both-related reckless driving adopted in compliance with



http://le.utah.gov/~code/TITLE62A/htm/62A0C006.htm

http://le.utah.gov/~code/TITLE62A/htm/62A0C006.htm

http://le.utah.gov/~code/TITLE41/htm/41_04003.htm

http://le.utah.gov/~code/TITLE41/htm/41_0A003.htm
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Section 41-6a-510;

(v) automobile homicide under Section 76-5-207;

(vi) Subsection 58-37-8(2)(9);

(vii) a violation described in Subsections (2)(a)(i) through (vi), which
judgment of conviction is reduced under Section 76-3-402; or

(viii) statutes or ordinances previously in effect in this state or in effect in
any other state, the United States, or any district, possession, or territory of
the United States which would constitute a violation of Section 41-6a-502
or alcohol, any drug, or a combination of both-related reckless driving if
committed in this state, including punishments administered under 10
U.S.C. Sec. 815.

(b) A plea of guilty or no contest to a violation described in Subsections
(2)(a)(i) through (viii) which plea is held in abeyance under Title 77,
Chapter 2a, Pleas in Abeyance, is the equivalent of a conviction, even if
the charge has been subsequently reduced or dismissed in accordance
with the plea in abeyance agreement, for purposes of:

(i) enhancement of penalties under:

(A) this Chapter 6a, Part 5, Driving Under the Influence and Reckless
Driving; and

(B) automobile homicide under Section 76-5-207; and

(i) expungement under Section 77-18-12.

41-6a-517. Definitions - Driving with any measurable controlled
substance in the body

(1) As used in this section:

(a) "Controlled substance" means any substance scheduled under
Section 58-37-4.

(b) "Practitioner” has the same meaning as provided in Section 58-37-2.
(c) "Prescribe" has the same meaning as provided in Section 58-37-2.

(d) "Prescription™ has the same meaning as provided in Section 58-37-2.



http://le.utah.gov/~code/TITLE41/41_04.htm
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41-6a-518. Ignition interlock devices

(1) As used in this section:

(a) "Commissioner" means the commissioner of the Department of Public
Safety.

(b) "Ignition interlock system™ or "system" means a constant monitoring
device or any similar device certified by the commissioner that prevents a
motor vehicle from being started or continuously operated without first
determining the driver's breath alcohol concentration.

(c) "Probation provider" means the supervisor and monitor of the ignition
interlock system required as a condition of probation who contracts with
the court in accordance with Subsections 41-6a-507(2) and (3).

41-6a-518.2. Interlock restricted driver

(1) As used in this section:

(a) "ignition interlock system™ means a constant monitoring device or
any similar device that:

(i) is in working order at the time of operation or actual physical control;
and

(ii) is certified by the Commissioner of Public Safety in accordance with
Subsection 41-6a-518(8); and

(b) (i) "interlock restricted driver" means a person who:

(A) has been ordered by a court or the Board of Pardons and Parole as a
condition of probation or parole not to operate a motor vehicle without an
ignition interlock system;

(B) (I) within the last three years has been convicted of an offense that
occurred after May 1, 2006 which would be a conviction as defined under
Section 41-6a-501; and

(1) the conviction described under Subsection (1)(b)(i)(B)(l) is within ten
years of one or more prior convictions as defined in Subsection
41-6a-501(2);

(C) within the last three years has been convicted of a violation of this




http://le.utah.gov/~code/TITLE41/htm/41_04057.htm

http://le.utah.gov/~code/TITLE41/htm/41_04046.htm

http://le.utah.gov/~code/TITLE41/htm/41_04059.htm

http://le.utah.gov/~code/TITLE41/htm/41_04057.htm

http://le.utah.gov/~code/TITLE41/htm/41_04040.htm
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section;

(D) within the last three years has had the person's driving privilege
revoked for refusal to submit to a chemical test under Section 41-6a-520,
which refusal occurred after May 1, 2006;

(E) within the last six years has been convicted of a felony violation of
Section 41-6a-502 for an offense that occurred after May 1, 2006; or

(F) within the last ten years has been convicted of automobile homicide
under Section 76-5-207 for an offense that occurred after May 1, 2006; and

(ii) "interlock restricted driver" does not include a person if:

(A) the person's conviction described in Subsection (1)(b)(I)(B)(l) is a
conviction under Section 41-6a-517; and

(B) all of the person's prior convictions described in Subsection
(1)(b)(i)(B)(II) are convictions under Section 41-6a-517.

1.2.1 COMMENTS

In order to obviate any possible confusion, the Utah Court of Appeals has
ruled that person riding a horse while intoxicated (RAHWI) cannot be
convicted of DUI;

The defendant's conviction of operating a vehicle under the influence
of alcohol denied him due process of law because the statute under
which he was convicted (former § 41-6-44 (see now § 41-6a-502))
did not give him adequate notice that being intoxicated while riding a
horse was a crime. The definition of "vehicle" in this section cannot
be legitimately read to include horses. State v. Blowers, 717 P.2d
1321 (Utah 1986).

1.3 WITHIN THE STATE

Unlike the maijority of traffic violations contained in the Utah Code, DUl is a
crime anywhere “within this state”. Essentially this means that it is a crime
to be DUI regardless of whether the suspect is on a public highway or
public property. The possibility of a person being arrested for DUI for using
his riding lawn mower in his backyard while intoxicated is certainly a reality
under the law.
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1.4 MENS REA

Driving Under the Influence, like the majority of the traffic code is,
essentially, a strict liability offense. Essentially, if the person is in actual
physical control of a motor vehicle and is impaired, he or she is therefore
guilty of the offense of DUI.

In, Greaves v. State, 528 P.2d 805 (Utah 1974), the Utah Supreme Court
stated:

[1]t is well enough known to require no elaboration that driving while
under the influence of liquor is so hazardous that it involves the
public interest and welfare, and consequently, is a proper subject for
regulation and control by law; and this is also true of the operation of
motor vehicles.

We suppose that the danger to one's self and to others, which it is
the purpose of this statute to guard against, would be just as great,
however the alcohol got into the blood. In determining whether the
statute carries out that purpose, it should not be given any tortured or
strained application to conjectured or hypothetical situations, but
should be understood and applied in a fair, realistic and practical
manner to the situation confronted, and in the awareness that all of
the law is not stated in one sentence or one paragraph, but a statute
is to be construed and applied in relation to other requirements of the
law.

This statute is part of the Motor Vehicle Code, whose purpose is to
govern the safety of the use and operation of motor vehicles.
Inherent in its language is the legislative determination and
declaration that the stated blood content of .10 percent of alcohol
makes it dangerous for a person to operate or be in control of a
vehicle. This is one of those situations where from the doing of the
prohibited act one is presumed to intend its natural consequences;
and it is the intentional doing of the act prohibited by law which
constitutes the offense.5 To be considered in this connection and
consistent with the conclusion we have reached is Section 41-6-12 of
the Motor Vehicle Act which expressly states that it is "a
misdemeanor for any person to do any act forbidden . . . . in this





act.”

Id., at 807 emphasis added

1.5 ACCEPTANCE OF PLEA BY THE COURT

The legislature has recently imposed restrictions on the acceptance of a
guilty or no contest plea in impaired driving cases:

41-6a-513. Acceptance of plea of guilty to DUI - Restrictions -
Verification of prior violations - Prosecutor to examine defendant's
record.

(1) A court may not accept a plea of guilty or no contest to a charge under
Section 41-6a-502 unless:

(a) the prosecutor agrees to the plea:

(i) in open court;

(i) in writing; or

(iii) by another means of communication which the court finds adequate to
record the prosecutor's agreement;

(b) the charge is filed by information as defined under Section 77-1-3; or

(c) the court receives verification from a law enforcement agency that the
defendant's driver license record contains no record of a conviction, arrest,
or charge for:

(i) more than one prior violation within the previous ten years of any
offense which, if the defendant were convicted, would qualify as a
"conviction" as defined under Subsection 41-6a-501(2);

(ii) a felony violation of Section 41-6a-502; or

(iif) automobile homicide under Section 76-5-207.

(2) A verification under Subsection (1)(c) may be made by:



http://le.utah.gov/~code/TITLE41/htm/41_04052.htm



(a) a written indication on the citation;

(b) a separate written document; or

(c) any other means which the court finds adequate to record the law
enforcement agency's verification.

(3) (a) Prior to agreeing to a plea of guilty or no contest or to filing an
information under Subsection (1), the prosecutor shall examine the criminal
history or driver license record of the defendant.

(b) If the defendant's record contains a conviction or unresolved arrest or
charge for an offense listed in Subsections (1)(c)(i) through (iii), a plea may
only be accepted if:

(i) approved by:

(A) a district attorney;

(B) a deputy district attorney;

(C) a county attorney;

(D) a deputy county attorney;

(E) the attorney general; or

(F) an assistant attorney general; and

(ii) the attorney giving approval under Subsection (3)(b)(i) has felony
jurisdiction over the case.

(4) A plea of guilty or no contest is not made invalid by the failure of the
court, prosecutor, or law enforcement agency to comply with this section.

1.6 DOUBLE JEOPARDY

The Utah appellate courts have held that multiple sanctions possibly faced
by DUI defendants do not raise a double jeopardy concern. In State v.
Arbon and Milligan, 909 P.2d 1270 (Utah Ct. App. 1996), the Court of
Appeals was called upon to determine whether a DUI criminal prosecution
subsequent to the administrative suspension of a driving privilege
constituted double jeopardy.

The purpose of this administrative procedure is not to punish the
inebriated drivers; such persons are subject to separate criminal





prosecution for the purpose of punishment. The administrative
revocation proceedings are to protect the public, not to punish
individual drivers. Other states agree that the historical purpose of
driver's license suspension after a DUI arrest is remedial--i.e., to
protect the public from unsafe drivers--not punitive.

* % %

Based on past declarations by the United States Supreme Court,
Utah Supreme Court, and other state courts, along with the
traditional notion that licensing schemes in general are designed for
public protection, we conclude that administrative driver's license
suspension procedures are historically regarded not to be
punishment under the Double Jeopardy Clause. Next, we consider
the purpose of the specific statute at issue.

Internal citations omitted.

Additionally, the legislative intent behind Utah Code Ann. §§ 53-3-222 to
-223, the Legislature has been explicitly stated:

The Legislature finds that a primary purpose of this title relating to
suspension or revocation of a person's license or privilege to drive a
motor vehicle for driving with a blood alcohol content above a certain
level or while under the influence of alcohol . . . is protecting persons
on highways by quickly removing from the highways those persons
who have shown they are safety hazards.

updated 03.22.2007
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CHAPTER 2

DRIVING UNDER THE INFLUENCE OF ALCOHOL, DRUGS,
OR A COMBINATION OF BOTH OR WITH SPECIFIED OR
UNSAFE BLOOD ALCOHOL CONCENTRATION

2.1 GENERALLY

2.2 STATUTES
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2.4 CONSTITUTIONALITY

2.5 DEFENSE NOT AVAILABLE IN DUI PROSECUTIONS

21 GENERALLY

The statutes governing driving under the influence offenses are found in
Utah Code Ann. §41-6a-500, et. seq. This section creates several
separate offenses that are related to DUI; driving with a measurable
amount of a controlled substance or its metabolite in the body, alcohol and
interlock restricted driver violations, open container, and reckless driving.
The statute provides for both per se DUI violations when a drivers BAC is
at a certain level as well as for impairment DUI violations when a driver is
impaired regardless of the amount of alcohol or other intoxicants in the
body.

2.2 STATUTES

The following are the enumerated driving offenses related to DUI in Utah:

41-6a-502. Driving under the influence of alcohol, drugs, or a
combination of both or with specified or unsafe blood alcohol
concentration.

(1) A person may not operate or be in actual physical control of a
vehicle within this state if the person:
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(a) has sufficient alcohol in the person's body that a subsequent
chemical test shows that the person has a blood or breath alcohol
concentration of .08 grams or greater at the time of the test;

(b) is under the influence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree that renders the person
incapable of safely operating a vehicle;

(c) has a blood or breath alcohol concentration of .08 grams or
greater at the time of operation or actual physical control; or

(d) (i) is 21 years of age or older;

(i) has a passenger under 16 years of age in the vehicle at the time
of operation or actual physical control;

(iif) has committed a violation of this Subsection (1)(d) within ten
years of a prior conviction as defined in Subsection 41-6a-501(2);
and

(iv) (A) has sufficient alcohol in the person's body that a subsequent
chemical test shows that the person has a blood or breath alcohol
concentration of .05 grams or greater at the time of the test; or

(B) has a blood or breath alcohol concentration of .05 grams or
greater at the time of operation or actual physical control.

(2) Alcohol concentration in the blood shall be based upon grams of
alcohol per 100 milliliters of blood, and alcohol concentration in the
breath shall be based upon grams of alcohol per 210 liters of breath.

(3) A violation of this section includes a violation under a local
ordinance similar to this section adopted in compliance with Section
41-6a-510.

41-6a-517. Driving with any measurable controlled substance in the
body

(2) In cases not amounting to a violation of Section 41-6a-502, a
person may not operate or be in actual physical control of a motor
vehicle within this state if the person has any measurable controlled
substance or metabolite of a controlled substance in the person's
body.
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41-6a-518.2. Interlock restricted driver - Penalties for operation
without ignition interlock system.

(3) An interlock restricted driver that operates or is in actual physical
control of a vehicle in this state without an ignition interlock system is
guilty of a class B misdemeanor.

41-6a-526. Drinking alcoholic beverage and open containers in motor
vehicle prohibited

(2) A person may not drink any alcoholic beverage while operating a
motor vehicle or while a passenger in a motor vehicle, whether the
vehicle is moving, stopped, or parked on any highway.

(3) A person may not keep, carry, possess, transport, or allow
another to keep, carry, possess, or transport in the passenger
compartment of a motor vehicle, when the vehicle is on any highway,
any container which contains any alcoholic beverage if the container
has been opened, its seal broken, or the contents of the container
partially consumed.

41-6a-528. Reckless driving

(1) A person is guilty of reckless driving who operates a vehicle:

(a) in willful or wanton disregard for the safety of persons or property;
or

(b) while committing three or more moving traffic violations under
Title 41, Chapter 6a, Traffic Code, in a series of acts within a single
continuous period of driving.

41-6a-530. Alcohol restricted drivers - Prohibited from operating a
vehicle while having any measurable or detectable amount of alcohol
in the person's body

(1) An alcohol restricted driver who operates or is in actual physical
control of a vehicle in this state with any measurable or detectable
amount of alcohol in the person's body is guilty of a class B
misdemeanor.
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(2) A "measurable or detectable amount" of alcohol in the person's
body may be established by:

(a) a chemical test;

(b) evidence other than a chemical test; or

(c) a combination of Subsections (2)(a) and (b).

2.3 METHODS OF PROOF

A defendant may be found guilty of DUI either by a showing that s/he has a
sufficiently high alcohol content (.08) or that s/he is impaired to the point
where s/he is incapable of safely operating a motor vehicle. It should be
stressed that these are alternative methods of proving guilt and are not
inclusive requirements. If a defendant is over .08, they should be found
guilty regardless of their ability to drive. Conversely, even if a driver is
below .08 yet are still impaired as a result of alcohol or other intoxicants,
they should also be found guilty.

2.4 CONSTITUTIONALITY

The Utah Supreme Court has concluded that the prohibitions contained in
the DUI statutes pass constitutional muster. In State vs. Brennan, 371 P2d
27 (Utah 1962), the court stated;

In connection with this appeal some questions are raised as to the
validity of this statute under which defendant was charged. We do
not see sufficient merit in them to warrant any extensive discussion.
It is within the prerogative of the legislature to make it unlawful
for one to drive a vehicle while under the influence of liquor; and
to provide a greater penalty if while doing so he injures another by
recklessness or negligence . . .

2.5 DEFENSE NOT AVAILABLE IN DUI PROSECUTIONS

41-6a-504. Defense not available for driving under the influence
violation.

The fact that a person charged with violating Section 41-6a-502 is or
has been legally entitled to use alcohol or a drug is not a defense
against any charge of violating Section 41-6a-502.
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Note that this is only applicable to §502 prosecutions. Having a valid
prescription is an affirmative defense to the crime of driving with a
measurable amount of a controlled substance or its metabolite in the body
pursuant to §517.

updated 03.22.2007
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FOREWARD

Impaired driving and related offenses is a pervasive that affects the entire
population of the State of Utah. Despite prevailing views on the
consumption of alcohol within the state, impaired driving continues to take
the lives of dozens of our fellow citizens each year and causes nearly
incalculable damage to property and health of the state.

Prosecutors throughout the state, in conjunction with our colleagues in law
enforcement and substance abuse treatment, deal with this problem on a
daily basis. Despite the severity of impaired driving cases and their
complexity, it is often the newer, less experienced prosecutors who are
assigned the DUI case load.

It is the intent of this manual to provide a basic understanding of the laws,
rules, and other complexities of these crimes. It is not the intent of the
author to create a manual that will address every possible new issue that
may arise within the context of DUI prosecution. It is, instead, hoped that
this manual will provide a starting point in presenting a DUl case and
dealing with defense motions.

Users of this manual should understand that every attempt has been made
to ensure the currency and accuracy of the information contained herein.
However, all statutes and cases should be verified when using as a
reference in court pleadings.

Please use this manual as a tool to do good and to enhance the safety of
the highways within your respective communities. The protection of human
life and the preservation of public safety is at the core of prosecution
practice. Aggressive and competent handling of impaired driving cases will
address this as effectively as almost any other part of your practice.

Elements of this manual were reprinted with permission from other
sources. Further dissemination of any materials contained herein is
prohibited without express written permission of the respective authors.
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4.1 GENERALLY

Utah provides for two crimes relating to drugged driving, Driving Under the
Influence and Driving with a Measurable Amount of a Controlled Substance
or its Metabolite in the Body. The DUI offense applies regardless of
whether the substance is legal or illegal and may apply even to over-the-
counter medications. Driving with a Measurable Amount applies only to
controlled substances for which the suspect does not have a prescription.

4.2 DUI

Although it has already been discussed in Chapter 1, the relevant portion
of the DUI statute relating to drugs is as follows:

41-6a-502. Driving under the influence of alcohol, drugs, or a combination
of both or with specified or unsafe blood alcohol concentration.

(1) A person may not operate or be in actual physical control of a vehicle
within this state if the person:

* % %
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(b) is under the influence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree that renders the person
incapable of safely operating a vehicle;

emphasis added.
4.21 DEFENSE NOT AVAILABLE

Pursuant to 41-6a-504, the fact that a person charged with violating
Section 41-6a-502 is or has been legally entitled to use alcohol or a drug is
not a defense against any charge of violating Section 41-6a-502.

This provision is the same that is provided under alcohol DUI prosecutions.
Essentially, if a suspect has a valid prescription for a controlled substance,
the prosecutor must prove impairment through the use of SFSTs, blood or
urine tests, driving pattern, or other relevant evidence.

4.3 DRIVING WITH A MEASURABLE AMOUNT

41-6a-517. Driving with any measurable controlled substance in the body

* % %

(2) In cases not amounting to a violation of Section 41-6a-502, a person
may not operate or be in actual physical control of a motor vehicle within
this state if the person has any measurable controlled substance or
metabolite of a controlled substance in the person's body.

Note that, as in a DUI prosecution, DWMA does not require that the
suspect be operating a vehicle on a highway or public property, but applies
anywhere in the state. In other words, a positive test for marijuana while
operating a riding lawn mower in his back yard would subject a person to
prosecution under this section.

4.3.1 PENALTIES

Driving with a measurable amount is, similar to DUI, a Class B
Misdemeanor. The statute does not provide the minimum mandatory
sentencing requirements to the level as it does for DUI; however, DWMA
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does count as a prior conviction for purposes of enhancement under the
felony DUI provisions of Utah Code Ann. §41-6a-503 (2).

4.3.2 DEFENSES

Pursuant to 41-6a-517 (3):

It is an affirmative defense to prosecution under this section that the
controlled substance was:

(a) involuntarily ingested by the accused;
(b) prescribed by a practitioner for use by the accused; or
(c) otherwise legally ingested.

4.3.3 LESSER INCLUDED OFFENSE

Driving with a measurable amount can, under certain circumstances be
considered a lesser included offense of DUI. If the charged offense
alleged DUI for drugs or illegally ingested substances, DWMA is a potential
lesser included offense. See State v. Hechtle, 89 P.3d 185 (Ut. Ct. App
2004).

4.4 DRUG RECOGNITION EXAM PROCEDURES

The Drug Recognition Exam (DRE) consists of , appropriately, twelve
steps:

1. The Breath Alcohol Concentration

2. Interview of the Arresting Officer

3 Preliminary Examination

. includes the first of three pulses taken throughout the
examination

Eye Examinations

Divided Attention Tests

Vital Signs Examinations

. includes the second pulse

7. Darkroom examinations of pupil size
. includes an examination of the nasal and oral cavities

8. Muscle Tone

2
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9. Examination of Injection Sites

. includes the third pulse
10. Statements, Interrogation
11.  Opinion
12. Toxicology: obtaining a specimen and subsequent analysis
4.4.1 INDICATORS CONSISTENT WITH DRUG
CATEGORIES

The charts on the following pages outline the physiological signs which are
consistent with drug use.





MAJOR CNS CNS NARCOTIC
INDICATORS DEPRESSANTS STIMULANTS HALLUCINOGENS PCP ANALGESICS INHALANTS CANNABIS
Horizontal Gaze Not Not
Nystagmus Present Present Present Present Not Present Present Not Present
Vertical Possibly Not Not Possibly Possibly
Nystagmus Present Present Present Present Not Present Present Not Present
Lack of Not Not
Convergence Present Present Present Present Not present Present Present
Within the Within the Depends on Within Normal or
Pupil Size Normal Range(1) Dilated Dilated Normal Range Constricted Substance (4) Dilated (6)
Reaction to Little or No Near
Light Slowed Slowed Near Normal (3) Near Normal Visible Reaction Above Normal Normal
Pulse Rate Below Normal Above Normal Above Normal Above Normal Below Normal

(2)

Depends on
Substance

Above Normal

Blood Pressure

Below Normal

Above Normal

Above Normal

Above Normal

Below Normal

Depends on
Substance (5)

Above Normal

Body Within the Depends on Within the
Temperature Normal Range Above Normal Above Normal Above Normal Below Normal Substance Normal Range
Footnote:

These indicators are those most consistent with the category; keep in mind that there may be variations due to individual
reaction, dose taken and drug interactions.

SN~

SOMA, Quaaludes usually dilate pupils.

Quaaludes and ETOH may elevate
Certain psychedelic amphetamines cause slowing
Normal but may be dilated
Down with anesthetic gases, up with volatile solvents and aerosols.

Pupil size possibly normal






MAJOR CNS CNS NARCOTIC
INDICATORS DEPRESSANTS STIMULANTS HALLUCINOGENS PCP ANALGESICS INHALANTS CANNABIS
GENERAL Uncoordinated Restlessness Dazed appearance Perspiring Droopy eyelids Residue of substance | Marked reddening of
INDICATORS Disoriented Body tremors Body tremors Warm to the touch (“ptosis”) around nose & conjunctiva
Sluggish Excited Synesthesia Blank stare “On the nod” mouth Odor of Marijuana
Thick, slurred speech Euphoric Hallucinations Very early angle of | Drowsiness Odor of substance Marijuana debris in
Drunk-like behavior Talkative Paranoia HGN onset Depressed reflexes Possible nausea mouth
Gait ataxia Exaggerated reflexes Uncoordinated Difficulty in speech | Low, raspy, slow Slurred speech Body tremors
Drowsiness Anxiety Nausea Incomplete verbal speech Disorientation Eyelid tremors
Droopy eyes Grinding teeth Disoriented responses Dry mouth Confusion Relaxed inhibitions
Fumbling (bruxism) Difficulty in speech Repetitive speech Facial itching Bloodshot, watery Increased appetite
Redness to nasal Perspiring Increased pain Euphoria eyes Impaired perception of
*Note: With area Poor perception of threshold Fresh puncture Lack of muscle time & distance
Methaqualone, pulse Runny nose time & distance Cyclic behavior marks control Disorientation
will be elevated and Loss of appetite Memory loss Confused agitated Nausea Flushed face Possible paranoia
body tremors will be Insomnia Disorientation Hallucinations Track marks Non-communicative
evident. Alcohol and Increased alertness Flashbacks Possibly violent & Intense headaches
Quaaludes elevate Dry mouth combative Note: Tolerant users
pulse. Soma and Irritability Note: With LSD, Chemical odor exhibit relatively **Note: Anesthetic
Quaaludes dilate piloerection may be “Moon walking” little psychomotor gases cause below
pupils. observed (goose impairment. normal blood
bumps, hair standing pressure; volatile
on end) solvents and aerosols
cause above normal
blood pressure
DURATION OF Barbiturates: Cocaine: Duration varies Onset: Heroin: 6-8 hours for most 2-3 hours - exhibits
EFFECTS 1-16 hours 5-90 minutes widely from one 1-5 minutes 4-6 hours volatile solvents effects
hallucinogen to
Tranquilizers: Amphetamines: another. Peak Effects: Methadone: Anesthetic gases and | (Impairment may last up
4-8 hours 4-8 hours 15-30 minutes Up to 24 hours aerosols - very short to 24 hours, without
duration. awareness of effects.)
Methaqualone: Methomephetamines: Exhibits effects up Others: Vary
4-8 hours 12 hours to 4-6 hours
USUAL METHODS | Oral Insufflation (snorting) Oral Smoked Injected Insufflated Smoked
OF Injected (occasionally) Smoked Insufflation Oral Oral (Historically, have Oral
ADMINISTRATION Injected Smoked Insufflation Smoked been taken orally.)
Oral Injected Injected Insufflated
Transdermal Eye drops
OVERDOSE Shallow breathing Agitation Long intense “trip” Long intense “trip” Slow, shallow Coma Fatigue
SIGNS Cold, clammy skin Increased body breathing Paranoia
Pupils dilated temperature Clammy skin
Rapid, weak pulse Hallucinations Coma
Coma Convulsions Convulsion






updated 03.22.2007





		Page 1

		4.1 GENERALLY

		4.2 DUI



		Page 2

		4.2.1  DEFENSE NOT AVAILABLE

		4.3 DRIVING WITH A MEASURABLE AMOUNT

		4.3.1 PENALTIES



		Page 3

		4.3.2  DEFENSES

		4.3.3  LESSER INCLUDED OFFENSE

		4.4 DRUG RECOGNITION EXAM PROCEDURES



		Page 4

		4.4.1  INDICATORS CONSISTENT WITH DRUG



		Page 5

		Page 6

		Page 7



DUI Manual
 
Chapter 4


CHAPTER 5

DRIVING AND ACTUAL PHYSICAL CONTROL

5.1 GENERALLY
5.2 ACTUAL PHYSICAL CONTROL
5.3 INOPERABLE VEHICLE

5.1 GENERALLY

Utah Code Ann. §41-6a-502 and §41-6a-517 make it unlawful for a person
to “operate or be in actual, physical control of a motor vehicle” while
impaired or with proscribed substances in the body.

“Operate” is not specifically defined by statute other than to state that an
“'Operator" means a person who is in actual physical control of a vehicle”.
Utah Code Ann. §41-6a-102 (38).

Although actual physical control is not specifically designed by statute, the
phrase was intended to expand the DUI prohibitions to persons not just
driving under the influence, but also those who may not be driving, but who
pose a significant risk of doing so.

5.2 ACTUAL PHYSICAL CONTROL

As “Actual Physical Control” is not a specifically defined statutory term, it
has been the subject of a series of appellate decisions. In State v. Bugger,
483 P.2d 442 (Utah, 1971), the Utah Supreme Court first attempted to
define the term and explain the standard for proving ACP:

That part of the statute which states: "be in actual physical control of
any vehicle" has been before the courts of other jurisdictions which
have statutes with similar wordings. The word "actual" has been
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defined as meaning "existing in act or reality;* * * in action or
existence at the time being; present;* * *." The word "physical" is
defined as "bodily," and "control" is defined as "to exercise
restraining or directing influence over; to dominate; regulate; hence,
to hold from actions; to curb." The term in "actual physical control" in
its ordinary sense means "existing" or "present bodily restraint,
directing influence, domination or regulation." /d. at 443.

The Supreme Court further commented on the policy of the statute by
stating in Garcia v. Schwendiman, 645 P.2d 651, 654 (Utah 1982) that,

as a matter of public policy and statutory construction, we believe
that the "actual physical control" language of Utah's implied consent
statute should be read as intending to prevent intoxicated drivers
from entering their vehicles except as passengers or passive
occupants . . . .

Later, in Richfield City v. Walker, 790 P.2d 87 (Utah Ct. App. 1990), the
Court of Appeals attempted to further define Actual Physical Control and
adopted a totality of the circumstances and laid out a non-exclusive list of
factors to examine in determine whether a defendant was in actual physical
control of a vehicle:

A review of the relevant cases convinces us that we must look to the
totality of the circumstances to determine whether defendant was in
actual physical control of his vehicle. /d., at 91

* % %

Relevant factors for making this determination include, but are not
limited to the following:

(1) whether defendant was asleep or awake when discovered;
(2) the position of the automobile;

(3) whether the automobile's motor was running;

(4) whether defendant was positioned in the driver's seat of the
vehicle;

(5) whether defendant was the vehicle's sole occupant;

(6) whether defendant had possession of the ignition key;

(7) defendant's apparent ability to start and move the vehicle;





(8) how the car got to where it was found; and
(9) whether defendant drove it there.

Remember that this is a non-exclusive list and that there may be factors
and circumstances which tend to show actual physical control. In
screening and prosecuting cases of this nature, prosecutors should be
aware of the overall policy of APC and the needs of public safety.

Finally, the Supreme Court discussed the relevance of a defendant’s
intent, or lack thereof, to actually drive a vehicle. Instead, the court will
focus on the potentiality of impaired driving in an effort to promote highway
safety:

Whether or not a person has the subjective intent to subsequently
operate a vehicle is irrelevant to the question of whether the person
has the present ability to start and move the vehicle. It is therefore
permissible for a trial court to find that a person had actual physical
control over a vehicle even though the person did not subjectively
intend to exercise it. State v. Barnhart, 850 P.2d 473, 479 (Utah Ct.
App. 1993).

5.3 INOPERABLE VEHICLE

As counterintuitive as it may seem, a person may be in actual physical
control of an inoperable vehicle. This is not to say that somebody sitting
drunk in a rusted out hulk with no engine or wheels in their backyard is
guilty of DUI, rather, it simply allows prosecutors to pursue cases where an
individual has obviously driven a vehicle at some point which later
becomes disabled.

In Lopez v. Schwendiman, 720 P.2d 778 (Utah 1986), the Utah Supreme
Court held that an intoxicated motorist, asleep at the wheel in his
inoperable truck, was in actual physical control of his vehicle.

The Utah Courts have followed the reasoning of the Washington Supreme
Court’s decision in State v. Smelter, 674 P.2d 690, 693 (Wash. 1984):





[The] focus should not be narrowly upon the mechanical condition of
the car when it comes to rest, but upon the status of its occupant and
the nature of the authority he or she exerted over the vehicle in
arriving at the place from which, by virtue of its inoperability, it can no
longer move. Where, as here, circumstantial evidence permits a
legitimate inference that the car was where it was and was
performing as it was because of the defendant's choice, it follows
that the defendant was in actual physical control.

Thus, prosecutors should look to all of the surrounding factors in a DUI
case to determine whether driving or actual physical control can be proven,;
keeping in mind that thoroughness and creativity are important skills in this
area of DUI practice.

updated 03.22.2007
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CHAPTER 3

SPECIFIED OR UNSAFE BLOOD ALCOHOL
CONCENTRATION

3.1 GENERALLY
3.2 STATUTES
3.3 CONSTITUTIONALITY

3.1 GENERALLY

Commonly referred to as per se statutes, the Utah State Legislature has
determined that a person is guilty of DUI if his or her blood alcohol
concentration is at a certain level regardless of the level of impairment that
person exhibits. For all drivers, the per se limit is .08 grams or greater as
stated in 41-6a-502 (1)(a). If however, a repeat offender, within ten years
of the previous conviction, is 21 years of age or older, and has a
passenger in the vehicle under 16, then the per se limit is .05 grams or
greater as stated in 41-6a-502 (1)(d).

There are additional statutes which relate to commercial drivers, but those

are license restrictions not, by definition DUI, and are discussed in Chapter
20 of this manual.

3.2 STATUTES
The following are the enumerated driving offenses related to DUI in Utah:
41-6a-502. Driving under the influence of alcohol, drugs, or a

combination of both or with specified or unsafe blood alcohol
concentration.

(1) A person may not operate or be in actual physical control of a
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3.3

vehicle within this state if the person:

(a) has sufficient alcohol in the person's body that a subsequent
chemical test shows that the person has a blood or breath alcohol
concentration of .08 grams or greater at the time of the test;

(c) has a blood or breath alcohol concentration of .08 grams or
greater at the time of operation or actual physical control; or

(d) (i) is 21 years of age or older;

(i) has a passenger under 16 years of age in the vehicle at the time
of operation or actual physical control;

(iii) has committed a violation of this Subsection (1)(d) within ten
years of a prior conviction as defined in Subsection 41-6a-501(2);
and

(iv) (A) has sufficient alcohol in the person's body that a subsequent
chemical test shows that the person has a blood or breath alcohol
concentration of .05 grams or greater at the time of the test; or

(B) has a blood or breath alcohol concentration of .05 grams or
greater at the time of operation or actual physical control.

(2) Alcohol concentration in the blood shall be based upon grams of
alcohol per 100 milliliters of blood, and alcohol concentration in the
breath shall be based upon grams of alcohol per 210 liters of breath.

(3) A violation of this section includes a violation under a local
ordinance similar to this section adopted in compliance with Section
41-6a-510.

CONSTITUTIONALITY

The Utah Court of Appeals has held that the prohibition of driving with a
blood or breath alcohol content greater than .08 is constitutional. In Orem
vs. Crandall, 760 P.2d 920 (Utah App. 1988), the court held that the statute
“does not create a conclusive presumption because . . . section 41-6-44(1)
allows the defendant to challenge the accuracy of the test on any relevant
ground”. Id at 924.
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6.1 GENERALLY

In order to stop a motor vehicle, an officer must have reasonable
articulable suspicion that a public offense is occurring or has occurred.
There are many legitimate reasons for such a stop which include, but are
not limited to suspicious activity, traffic violations, and equipment
violations. The objective reasoning for the stop is the only relevant issue
for review. The subjective mind set of the office is irrelevant. Pursuant to
Whren vs. United States, 517 U.S. 806, 813 (1996), the reasonableness of
a traffic stop does not depend upon the subjective intentions of an officer.
In other words, the days of arguing whether a traffic stop was a pretext for
other, unstated, reasons are history. See also State v. Lopez

Utah Code Ann. §77-7-2 provides that an officer may make an arrest under
authority of a warrant or may, without warrant, arrest a person:

(1) for any public offense committed or attempted in the presence of
any peace officer; "presence" includes all of the physical senses or
any device that enhances the acuity, sensitivity, or range of any
physical sense, or records the observations of any of the physical
senses;
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(2) when he has reasonable cause to believe a felony or a class A
misdemeanor has been committed and has reasonable cause to
believe that the person arrested has committed it;

(3) when he has reasonable cause to believe the person has
committed a public offense, and there is reasonable cause for
believing the person may:

(a) flee or conceal himself to avoid arrest;

(b) destroy or conceal evidence of the commission of the
offense; or

(c) injure another person or damage property belonging to
another person.

Generally speaking, any arrest for a DUI will have been committed in the
presence of the officer.

6.2 STANDARD FOR STOPPING A MOTOR VEHICLE

The general standard for reasonable suspicion has been long-settled
under Terry v. Ohio, 392 U.S. 1 (1968):

[1]n justifying the particular intrusion the police officer must be able to
point to specific and articulable facts which, taken together with
rational inferences from those facts, reasonable warrant intrusion.

Id., at 21.

In the context of impaired driving investigation, there are numerous
activities which may give rise to reasonable suspicion to stop a vehicle.

6.3 REASONABLE SUSPICION

6.3.1 TRAFFIC AND EQUIPMENT VIOLATIONS

Observation of a traffic law violation is perhaps the most defensible reason
for stopping a vehicle. So long as the officer can articulate the observation
of the violation, a court should hold the stop to be lawful.





6.3.2 SUSPICIOUS DRIVING

In addition to patently obvious traffic law violations, officers may obtain
reasonable suspicion by observing other suspicious driving activities that
do not, by themselves, constitute and offense. The National Highway
Safety Administration identifies a number of clues which may be used in
order to form reasonable suspicion for a stop. These include:

Clues related to problems in maintaining proper lane position:

. Weaving within a lane;

. Weaving across lane lines;

. Straddling a lane line;

. Drifting;

. Swerving;

. Almost striking a vehicle or other object; and

. Turning with a wide radius, or drifting during a curve.

Clues related to speed and braking problems:

Stopping problems (too far, too short, too jerky);
Accelerating for no reason,

Varying speed; and

Slow speed.

Clues related to vigilance problems:

. Driving without headlights at night;

. Failure to signal a turn or lane change, or signaling
inconsistently with actions;

. Driving in opposing lanes or the wrong way on a one-way
street;

. Slow response to traffic signals;

. Slow or failure to respond to officer’s signals, and

. Stopping in the lane for no apparent reason.

Clues related to judgment problems:

. Following too closely;





. Improper or unsafe lane change;

. lllegal or improper turn (too fast, jerky, sharp, etc.)
. Driving on other than the designated roadway;

. Stopping inappropriately in response to an officer,
. Inappropriate or unusual behavior; and

. Appearing to be intoxicated.

It should be noted that while some of the above-referenced behaviors will
be violations of the traffic code, those that are not may be insufficient to
form reasonable suspicion on their own. Officers should be able to
articulate a set of behaviors which, in the totality of the circumstances, led
the officer to believe that the driver was impaired.

6.3.3 ANONYMOUS AND CITIZEN INFORMANT TIPS

"A reasonable suspicion may be based upon an informant's tip so long as it
is sufficiently reliable.” State v. Grovier, 808 P.2d 133, 135 (Utah Ct. App.
1991) In order to determine the reliability of an informant’s tip, the courts
have set forth a three part test which analyzes the following:

1. Type of tip or informant involved;

2.  Whether the informant gave enough detail about the observed
criminal activity to support a stop; and

3.  Whether the police officer's personal observations confirm the
dispatcher's report of the informant's tip

Regarding anonymous tips, courts routinely hold that, "because an
anonymous caller's basis of knowledge and veracity are typically unknown,
anonymous tips are toward the low-end of the reliability scale. State vs.
Roth, 827 P.2d 255, 257 (Utah Ct. App. 1992).

When dealing with an anonymous tip, prosecutors must elicit as much
corroborating evidence from the officer as possible. This must include as
much detail as possible about the time and location of the offense,
particulars of the offense, description of the vehicle and occupants, as well
as the ability of the informant to observe the behavior. Prosecutors should
advise law enforcement that an additional driving pattern or observations of





impairment must be obtained in order to make a valid stop from an
anonymous informant.

Citizen informants, on the other hand, generally have much greater indicia
of reliability and are more easily supported in court. In Kaysuville City vs.
Mulcahy, 943 P.2d 231, 235 (Utah Ct. App 1997), the Court of Appeals
addressed the reliability of citizen informants:

In contrast [to an anonymous informant], an identified citizen
informant is high on the reliability scale. We simply assume veracity
when a citizen-informant provides information as a victim or witness
of crime. This is because citizen informers, unlike police informers,
volunteer information out of concern for the community and not for
personal benefit. Further weighing in favor of the reliability and
veracity of a named citizen-informant is that the informant is exposed
to possible criminal and civil prosecution if the report is false. And,
by providing his or her name, a citizen-informant makes it possible
for the police to verify the facts underlying the report.

Further weighing in favor of the reliability and veracity of a named
citizen-informant is that the informant is exposed to possible criminal
and civil prosecution if the report is false.

The final factor is whether the police officer's personal observations
confirm the dispatcher's report of the informant's tip. The officer may
corroborate the tip either by observing the illegal activity or by finding
the person, the vehicle and the location substantially as described by
the informant. Certainly, officers are encouraged to investigate the
suspect immediately, rather than to allow the suspect to drive so that
the officer may observe the driving. Otherwise, the risk that the
suspect will be involved in an accident increases, which is not in the
public's interest." Lastly, regarding this factor, "where the reliability
of the information is increased, less corroboration is necessary.

Before proceeding further, we think it vital to emphasize that the tip in
this case reported a drunk driver who was at that time on the road.
We therefore must consider the ever-changing equation used to
balance the rights of an individual to be free from unwarranted
intrusions of his or her freedom of movement and right to privacy with
the right of the public to be protected from unreasonable danger. This





equation and the balance change with the facts presented.

Internal quotations and citations omitted.
6.4 REASONABLE SUSPICION NOT NECESSARY

There are times and situations when reasonable suspicion is not
necessary for an officer to approach a vehicle or begin an investigation.
This will occur when the officer is not using a show of force or authority to
stop or detain a vehicle. For example, an officer approaching a vehicle
that is already stopped or disabled is not a “stop” and does not need to be
supported by reasonable suspicion.

6.5 ODOR OF ALCOHOL IS REASONABLE SUSPICION

There will certainly be times when an officer has contact with a driver that
was not precipitated by suspicion of impaired driving. This may occur
either at an accident scene, a casual encounter, or perhaps a stop for a
simple traffic violation such as speeding. The Utah courts have
consistently held that upon the detection of an odor of alcohol coming from
the driver, that the officer will then have reasonable suspicion to detain the
driver further in order to investigate a possible DUI case. Bountiful City vs.
Maestas, 788 P.2d 231 (Utah Ct. App 1990).

6.6 PROBABLE CAUSE TO ARREST FOR DUI

Utah Code Ann. § 41-6a-508 outlines the standard for making a DUI arrest:

41-6a-508. Arrest without a warrant for a driving under the influence
violation.

A peace officer may, without a warrant, arrest a person for a violation
of Section 41-6a-502 when the peace officer has probable cause to
believe the violation has occurred, although not in the peace officer's
presence, and if the peace officer has probable cause to believe that
the violation was committed by the person.

In a judicial determination of whether an officer has probable cause to
arrest for driving under the influence of alcohol, a court “ask whether from
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the facts known to the officer, and the inferences which fairly might be
drawn therefrom, a reasonable and prudent person in his position would be
justified in believing that the suspect had committed the offense”. Layton
City v. Noon 736 P.2d 1035 (Utah Ct. App. 1987). This determination will
always be a fact-sensitive analysis, but if an officer can clearly articulate
evidence that meets each of the elements for the offense of DUI, a court
should find that probable cause existed.
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7.1 GENERALLY

A sobriety checkpoint involves the stopping of every vehicle or a specified
sequence of vehicles at a predetermined, fixed location. As the name
suggests, sobriety checkpoints are conducted to detect drivers impaired by
alcohol or other drugs. Unlike the more traditional law enforcement
method of apprehending impaired drivers, checkpoints allow officers to
stop vehicles without any suspicion of wrongdoing.

Sobriety checkpoints have been challenged in Utah and other states by
arguing that a checkpoint is an unreasonable search and seizure.

The Fourth Amendment of the United States Constitution protects
individuals from unreasonable searches and seizures conducted by the
government. Searches involve intrusive police investigative activity, while
seizures involve stops and arrests by police. This clause protects one’s
person, as well as anything in which one has a reasonable expectation of
privacy.

A checkpoint is a seizure. Motorists generally have an expectation of
privacy in their vehicles, and a checkpoint intentionally restricts or delays
their movement. To be unconstitutional, however, the seizure must also be
‘unreasonable.” A seizure is generally reasonable under the Fourth
Amendment when there is reasonable suspicion of criminal activity. The
reasonable suspicion must also be individualized. For example, when a





police officer sees a motorist swerving and driving erratically, the officer
can detain the motorist due to the suspicion that he/she is driving while
impaired. A police officer cannot, however, randomly stop a vehicle simply
because it is late at night and the officer wants to check whether the driver
is impaired — the officer must reasonably suspect that the motorist has
committed a violation. It is clear that checkpoints are not conducted on the
basis of reasonable suspicion — vehicles are systematically stopped
without any suspicion of wrongdoing.

7.2 CONSTITUTIONALITY

In United States v. Martinez-Fuerte, 428 U.S. 543 (1976), the United
States Supreme Court created an exception to the Terry rule for
administrative checkpoints. Yet not all states have statutory provisions
allowing such practices.

Utah has enacted Utah Code Ann. §77—23-104 which provides for
checkpoints so long as certain conditions are met. The Utah Supreme

Court considered the constitutionality of this statute in State v. Debooy,
996 P.2d 546 (Utah 2000). The court first stated that,

The search and seizure provisions of both the United States and
Utah Constitutions prohibit sweeping, dragnet-type detentions of
ordinary people engaged in peaceful, ordinary activities. Under both
constitutions, the general rule is that "specific and articulable facts . .
. taken together with rational inferences from those facts, [must]
reasonably warrant" the particular intrusion. Terry v. Ohio, 392 U.S.
1,21, 20 L. Ed. 2d 889, 88 S. Ct. 1868 (1968).

Id., at 549.

Although the court felt that the checkpoint at issue in Debooy was
unreasonable and violated both the statute and the constitution, the court
clearly stated that although, “we find that the checkpoint in the present
case violates the Fourth Amendment and article |, section 14 of the Utah
Constitution. We sustain the constitutionality of section 77-23-104, but
determine that the checkpoint in this case was not properly authorized
under its provisions”. Emphasis added Id., at 554.
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7.3 STATUTE

The authorizing statue for administrative checkpoints is Utah Code Ann.
§77-23-101 et. seq. which reads:

77-23-101. Title of act.

Sections 77-23-101 through 77-23-105 may be cited as the "Administrative
Traffic Checkpoint Act."

77-23-102. Definitions.

As used in this part:

(1) "Administrative traffic checkpoint" means a roadblock procedure where
enforcement officers stop all, or a designated sequence of, motor vehicles
traveling on highways and roads and subject those vehicles to inspection
or testing and the drivers or occupants to questioning or the production of
documents.

(2) "Command level officer" includes all sheriffs, heads of law enforcement
agencies, and all supervisory enforcement officers of sergeant rank or
higher.

(3) "Emergency circumstances" means circumstances where enforcement
officers reasonably believe road conditions, weather conditions, or persons
present a significant hazard to persons or the property of other persons.

(4) "Enforcement officer" includes:

(a) peace officers as defined in Title 53, Chapter 13, Peace Officer
Classifications;

(b) correctional officers as defined in Title 53, Chapter 13;

(c) special function officers as defined and under the restrictions of Title
53, Chapter 13; and

(d) federal officers as defined in Title 53, Chapter 13.
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(5) "Magistrate" includes all judicial officers enumerated in Subsection
77-1-3(4).

(6) "Motor vehicle" includes all vehicles as defined in Title 41, Chapter 1a.

77-23-103. Circumstances permitting an administrative traffic checkpoint.

A motor vehicle may be stopped and the occupants detained by an
enforcement officer when the enforcement officer:

(1) is acting pursuant to a duly authorized search warrant or arrest warrant;
(2) has probable cause to arrest or search;

(3) has reasonable suspicion that criminal activity has occurred or is
occurring;

(4) is acting under emergency circumstances; or
(5) is acting pursuant to duly authorized administrative traffic checkpoint
authority granted by a magistrate in accordance with Section 77-23-104.
77-23-104. Written plan - Approval of magistrate.

(1) An administrative traffic checkpoint may be established and operated
upon written authority of a magistrate.

(2) A magistrate may issue written authority to establish and operate an
administrative traffic checkpoint if:

(a) a command level officer submits to the magistrate a written plan signed
by the command level officer describing:

(i) the location of the checkpoint including geographical and topographical
information;

(ii) the date, time, and duration of the checkpoint;
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(iii) the sequence of traffic to be stopped;

(iv) the purpose of the checkpoint, including the inspection or inquiry to be
conducted;

(v) the minimum number of personnel to be employed in operating the
checkpoint, including the rank of the officer or officers in charge at the
scene;

(vi) the configuration and location of signs, barriers, and other means of
informing approaching motorists that they must stop and directing them to
the place to stop;

(vii) any advance notice to the public at large of the establishment of the
checkpoint; and

(viii) the instructions to be given to the enforcement officers operating the
checkpoint;

(b) the magistrate makes an independent judicial determination that the
plan appropriately:

(i) minimizes the length of time the motorist will be delayed;
(i) minimizes the intrusion of the inspection or inquiry;
(iii) minimizes the fear and anxiety the motorist will experience;

(iv) minimizes the degree of discretion to be exercised by the individual
enforcement officers operating the checkpoint; and

(v) maximizes the safety of the motorist and the enforcement officers; and

(c) the administrative traffic checkpoint has the primary purpose of
inspecting, verifying, or detecting:

(i) drivers that may be under the influence of alcohol or drugs;

(i) license plates, registration certificates, insurance certificates, or driver
licenses;





(iii) violations of Title 23, Wildlife Resources Code of Utah; or

(iv) other circumstances that are specifically distinguishable by the
magistrate from a general interest in crime control.

(3) Upon determination by the magistrate that the plan meets the
requirements of Subsection (2), the magistrate shall sign the authorization
and issue it to the command level officer, retaining a copy for the court's
file.

(4) A copy of the plan and signed authorization shall be issued to the
checkpoint command level officer participating in the operation of the
checkpoint.

(5) Any enforcement officer participating in the operation of the checkpoint
shall conform his activities as nearly as practicable to the procedures
outlined in the plan.

(6) The checkpoint command level officer shall be available to exhibit a
copy of the plan and signed authorization to any motorist who has been
stopped at the checkpoint upon request of the motorist.

7.3.1 PENALTY FOR FAILURE TO STOP AT CHECKPOINT

77-23-105. Failure to stop - Criminal liability.

Any person who intentionally and knowingly passes, without stopping as
required, any administrative traffic checkpoint operated under the authority
of a magistrate as provided in Section 77-23-104 is guilty of a class B
misdemeanor.

7.4 EFFECT OF NON-COMPLIANCE WITH STATUTE

Since the statute sets forth a fairly easy-to-follow checklist of requirements
for a valid checkpoint, agencies should carefully follow the steps and
assure that the checkpoint is narrowly constructed so as not to run afoul of
the courts. If the checkpoint is overbroad or proper judicial approval is not
obtained, any evidence obtained at the checkpoint will be suppressed.
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The good faith exception will not apply to admit evidence obtained after
making a warrantless administrative traffic checkpoint stop which was
conducted pursuant to a judicially approved plan that violated both this
section and the United States Constitution. State v. Deherrera, 965 P.2d
501 (Utah Ct. App. 1998).

Further, if “independent” reasonable suspicion is obtained due to an
inappropriate checkpoint (such as an illegal u-turn), that evidence will also
be suppressed, since it was the illegal checkpoint that precipitated the
additional activity. Debooy, at 548.

In short, it is critical that the statute be very carefully complied with in order
to preserve any evidence obtained during the checkpoint.
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8.1 GENERALLY

Field sobriety tests (FSTs) are tools to aid officers in determining whether a
person is impaired by the consumption of alcohol or drugs. These tests are
designed to evaluate an individual’s divided attention. Divided attention is
the ability of a person to do more than one thing at a time (usually slightly
more complicated than walking and chewing gum). For example, while
driving a person must pay attention to the speed limit, be aware of traffic,
watch for traffic signals and be prepared to react to any unusual road
conditions. An impaired driver’s ability to divide his/her attention is
diminished by intoxication, which results in driving errors. Field sobriety
tests assess divided attention by requiring the person to complete both
physical and mental tasks simultaneously, thereby testing a person’s ability
to divide attention between two or more tasks.

There are several field sobriety tests available for an officer to use. Some
examples of field sobriety tests include the Rhomberg modified test, the
walk-and-turn test, the horizontal gaze nystagmus (HGN) test, the one-leg
stand test, the finger-to-nose and the finger count test. Each field sobriety
test has specific cues that an officer looks for while monitoring a suspect’s
performance. Officers also evaluate test performance in the context of the
existing roadside conditions.





8.2 HISTORY

In 1977, the United States Department of Transportation, through the
National Highway Traffic Safety Administration (NHTSA), contracted with
the Southern California Research Institute (SCRI) to determine whether
systematic and standardized field sobriety testing procedures would yield
identifiable clues to allow officers to accurately detect impairment at or
above a 0.10 alcohol concentration. As a result of this research, SCRI
discovered that a battery of three standardized field sobriety tests (SFSTs)
were accurate predictors: the walk-and-turn test, the one-leg stand test,
and the horizontal gaze nystagmus test (HGN). These field sobriety tests
are considered standardized, because the tests are administered using the
same instructions regardless of who is administering the tests.

Subsequent studies have reevaluated the reliability of these tests at or
above a 0.08 alcohol concentration since most jurisdictions have lowered
their per se limit to a 0.08 standard. Pursuant to these studies, two or more
errors on either the one-leg stand or the walk-and-turn indicate that an
officer will correctly predict an alcohol concentration at or above a 0.08 with
a high degree of accuracy. Four or more cues on the HGN test are
consistent with having an alcohol concentration at or above a 0.08.

8.3 VALIDATION STUDIES

Until 1977, officers used field sobriety tests that were selected or designed
by their local departments. The tests lacked scientific research as to their
effectiveness at exposing impairment. The tests were administered
randomly, as each officer saw fit. In 1977, however, Dr. Marcelline Burns of
the Southern California Research Institute (SCRI) conducted research on
field sobriety testing which resulted in a systematic and standardized
testing procedure that repeatedly demonstrated accuracy when identifying
impairment.

As discussed above, the 1977 SCRI study, which examined a variety of
tests to determine which were the most effective at detecting impairment,
concluded that the most effective tests were the walk-and-turn, the one-leg
stand and the HGN tests. The next phase of research was conducted in
1981 and focused on the standardization of these three SFSTs. After





standardization, law enforcement officers uniformly administered the tests
yielding an 81% accuracy rate at determining whether an individual was
above or below a 0.10 alcohol concentration.

NHTSA funded a third study in 1983. That study determined officers were
77% accurate in establishing a suspect’s alcohol concentration to be at or
above a 0.10 when basing the decision solely on the results of the HGN
test. Officers were 68% accurate in their determination when utilizing the
walk-and-turn test and 65% accurate when relying on observations made
during the one-leg stand test. However, when HGN and the one-leg stand
were combined, officers were 80% accurate in estimating an alcohol
concentration to be at or above 0.10.

More recent studies reveal officers have become even more accurate with
training and experience. In 1995, a Colorado Validation Study revealed that
experienced officers using the three test battery were 93% accurate
predicting an alcohol concentration at or above 0.05. Similarly, a 1997
Florida Validation Study found officers who used the three test battery to
be 95% accurate in their predictions of 0.08 alcohol concentration. In 1998,
a California Validation Study determined officers to be 87% accurate when
using only the HGN test and 91% accurate when using the three test
battery to detect an alcohol concentration at or above 0.08.

8.4 CONSTITUTIONAL CONSIDERATIONS

The Fifth Amendment’s right against compelled self-incrimination does not
apply to field sobriety tests. Field sobriety tests do not involve testimonial
or communicative evidence, meaning that they do not reveal an individual’'s
subjective knowledge or thought process. State v. Theriault, 144 Ariz. 166,
167, 696 P.2d 718, 719 (App. 1984). Therefore, a defendant does not need
to be advised of his Miranda rights before being asked to do FSTs. /d.

Field sobriety tests are non-testimonial, regardless of whether someone is
arrested; therefore, even if a defendant has been placed under arrest, the
officer does not need to advise the defendant of his Miranda rights prior to
asking him to complete

In Pennsylvania v. Muniz, 496 U.S. 582 (1990), the United States Supreme
Court held that physical observations made during the performance of
FSTs, including speech characteristics and muscular coordination, are not





testimonial in nature and do not require Miranda warnings. Requiring
suspects to reveal the physical manner in which they articulate words does
not require them to disclose information within the meaning of the Fifth
Amendment. To be testimonial, the communication must, “explicitly or
implicitly, relate a factual assertion or disclose information.” /d. at 594
(citing Doe v. United States, 487 U.S. 201, 210 (1988).

Thus, any incriminating statements made by a suspect during FSTs are
deemed voluntary since they are not in response to custodial interrogation.
Muniz, 496 U.S. at 604. See also Berkemer v. McCarty, 468 U.S. 420
(1984) (roadside questioning of motorist detained pursuant to routine traffic
stop did not constitute “custodial interrogation” for purposes of Miranda
rule).

The Utah Constitution’s protection against self-incrimination is found in
Article | § 12. That provision states in part, "The accused shall not be
compelled to give evidence against himself . . . ." This language, while
slightly different from the Fifth Amendment, has been interpreted by the
Utah Supreme Court to offer neither more nor less protection for
individuals than the Federal Constitutional provisions.

8.5 STANDARDIZED FIELD SOBRIETY TESTS

8.5.1 HORIZONTAL AND VERTICAL GAZE NYSTAGMUS

"Nystagmus" means an involuntary jerking of the eyes. Since this jerking
cannot be consciously controlled, it is impossible for a suspect to practice
the test in order to defeat the DUI investigation.

HORIZONTAL GAZE NYSTAGMUS

Horizontal Gaze Nystagmus (HGN) refers to an involuntary jerking
occurring as the eyes gaze toward the side. In addition to being involuntary
the person experiencing the nystagmus is unaware that the jerking is
happening.





Involuntary jerking of the eyes becomes readily noticeable when a person
is impaired. As a person's blood alcohol concentration increases, the eyes
will begin to jerk sooner as they move to the side.

Horizontal Gaze Nystagmus is the most reliable field sobriety test.
Especially when used in combination with the divided attention tests, it will
help police officers correctly identify suspects who are impaired.

In administering the HGN test, the officer has the suspect follow the motion
of a small stimulus with the eyes only. The stimulus may be the tip of a pen
or penlight, an eraser on a pencil or your finger tip, whichever contrasts
with the background.

When the HGN test is administered always begin with subject's left eye.
Each eye is examined for three specific clues.

o as the eye moves from side to side, does it move smoothly or does it jerk
noticeably? (As people become impaired by alcohol, their eyes exhibit a
lack of smooth pursuit as they move from side to side.)

o when the eye moves as far to the side as possible and is kept at that
position for several seconds, does it jerk distinctly? (Distinct and sustained
nystagmus at maximum deviation is another clue of impairment.)

o as the eye moves toward the side, does it start to jerk prior to a 45-
degree angle? (Onset of nystagmus prior to 45-degrees is another clue of
impairment.)

As a person's blood alcohol concentration increases it is more likely these
clues will appear. The maximum number of clues that may appear in one
eye is three. The maximum total number for any suspect is six. The original
research shows that if four or more clues are evident, it is likely that the
suspect's blood alcohol concentration is above 0.10. With four-or-more
clues present, this test is 77% accurate.

VERTICAL GAZE NYSTAGMUS
Vertical Gaze Nystagmus is an involuntary jerking of the eyes (up and

down) which occurs when the eyes gaze upward at maximum elevation.
Although this type of nystagmus was not addressed in the original





research, field experience has indicated that the presence of Vertical Gaze
Nystagmus has proven to be a reliable indicator of high doses of alcohol
for that individual or certain other drugs.

8.5.2 DIVIDED ATTENTION TESTS

Many of the most reliable and useful psychophysical tests employ the
concept of divided attention: they require the subject to concentrate on two
things at once.

Driving is a complex divided attention task. In order to operate a vehicle
safely, drivers must simultaneously control steering, acceleration and
braking; react appropriately to a constantly changing environment; and
perform many other tasks. Alcohol and many other drugs reduce a
person's ability to divide attention. Impaired drivers often ignore the less
critical tasks of driving in order to focus their impaired attention on the
more critical tasks. For example, a driver may ignore a traffic signal and
focus instead on speed control.

Even when they are impaired, many people can handle a single, focused
attention task fairly well. For example, a driver may be able to keep the
vehicle well within the proper traffic lane, as long as the road remains fairly
straight. However, most people when impaired cannot satisfactorily divide
their attention to handle multiple tasks at once.

The concept of divided attention has been applied to psychophysical
testing. Field sobriety tests that simulate the divided attention
characteristics of driving have been developed and are being used by
police departments nationwide. The best of these tests exercise the same
mental and physical capabilities that a person needs to drive safely:

o information processing;

o short-term memory;

o judgment and decision making;
o balance;

o steady, sure reactions;

o clear vision;

o small muscle control;

o coordination of limbs.





Any test that requires a person to demonstrate two or more of these
capabilities simultaneously is potentially a good psychophysical test.
Simplicity is the key to divided attention field sobriety testing. It is not
enough to select a test that just divides the subject's attention. The test
also must be one that is reasonably simple for the average person to
perform when sober. Tests that are difficult for a sober subject to perform
have little or no evidentiary value.

Two divided attention field sobriety tests that have proven accurate and
effective in DUI detection are the Walk-and-Turn and the One-Leg Stand.
These tests are described briefly below.

8.5.2.1 WALK AND TURN

Walk-and-Turn is a test that has been validated through extensive
research sponsored by the National Highway Traffic Safety Administration
(NHTSA). It is a divided attention test consisting of two stages:

o Instructions Stage; and,
o Walking Stage.

In the Instructions Stage, the subject must stand with their feet in heel-to-
toe position, keep their arms at their sides, and listen to the instructions.
The Instructions Stage divides the subject's attention between a balancing
task (standing while maintaining the heel-to-toe position) and an
information processing task (listening to and remembering instructions).

In the Walking Stage the subject takes nine heel-to-toe steps, turnin a
prescribed manner, and take nine heel-to-toe steps back, while counting
the steps out loud, while watching their feet. During the turn, the subject
keeps their front foot on the line, turn in a prescribed manner, and use the
other foot to take several small steps to complete the turn. The Walking
Stage divides the subject's attention among a balancing task (walking heel-
to-toe and turning); a small muscle control task (counting out loud); and a
short-term memory task (recalling the number of steps and the turning
instructions).





The Walk-and-Turn test is administered and interpreted in a standardized
manner, i.e., the same way every time. Officers administering the Walk-
and-Turn test observe the suspect's performance for eight clues:

0 can't balance during instructions;

o starts too soon;

o stops while walking;

o doesn't touch heel-to-toe;

o steps off line;

o uses arms to balance;

o loses balance on turn or turns incorrectly; and,
o takes the wrong number of steps.

Inability to complete the Walk-and-Turn test occurs when the suspect:

o steps off the line three or more times;
o is in danger of falling;
o cannot do the test.

Original research shows that if a suspect exhibits two or more of the clues,
or cannot complete the test, the suspect's BAC is likely to be above 0.10.
This criterion has been shown to be accurate 68 percent of the time.

8.5.2.2 ONE-LEG STAND

The One-Leg Stand test also has been validated through NHTSA's
research program. It is a divided attention test consisting of two stages:

o Instructions Stage; and,
o Balance and Counting Stage.

In the Instruction Stage, the subject must stand with feet together, keep
arms at sides, and listen to instructions. This divides the subject's attention
between a balancing task (maintaining a stance) and an information
processing task (listening to and remembering instructions.)

In the Balance and Counting Stage, the subject must raise one leg, either
leg, with the foot approximately six inches off the ground, keeping raised





foot parallel to the ground. While looking at the elevated foot, count out
loud in the following manner:

"one thousand and one", "one thousand and two", “one thousand and
three” until told to stop. This divides the subject's attention between
balancing (standing on one foot) and small muscle control (counting out
loud).

The timing for a thirty-second period by the officer is an important part of
the One-Leg Stand test. The original research has shown that many
impaired subjects are able to stand on one leg for up to 25 seconds, but
that few can do so for 30 seconds.

One-Leg Stand is also administered and interpreted in a standardized
manner. Officers carefully observe the suspect's performance and look for
four specific clues:

o sways while balancing;
o0 uses arms to balance;
o hops;

o puts foot down.

Inability to complete the One-Leg Stand test occurs when the suspect:

o puts the foot down three or more times, during the 30-second period;
o cannot do the test.

The original research shows that, when the suspect produces two or more
clues or is unable to complete the test, it is likely that the BAC is above
0.10. This criterion has been shown to be accurate 65 percent of the time.

8.6 COMMENTS ON REFUSAL TO PERFORM SFSTs

There currently exists no direct case law in Utah relating to a suspect’s
refusal to submit to SFSTs. However, it can certainly be argued that §41-
6a-524 applies. This section states, in relevant part:
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41-6a-524. Refusal as Evidence.

If a person under arrest refuses to submit to a chemical test or tests or any
additional test [emphasis added] under Section 41-6a-520, evidence of
any refusal is admissible in any civil or criminal action or proceeding arising
out of acts alleged to have been committed while the person was operating
or in actual physical control of a motor vehicle while:

(1) under the influence of:

(a) alcohol;
(b) any drug; or
(c) a combination of alcohol and any drug;

(2) having any measurable controlled substance or metabolite of a
controlled substance in the person's body;

(3) having any measurable or detectable amount of alcohol in the person's
body if the person is an alcohol restricted driver as defined under Section
41-6a-529; or

(4) having any measurable or detectable amount of alcohol in the person's
body if the person has been issued a conditional license under Section 53-
3-232.

Prosecutors should be aware of this and in appropriate cases, obtain court
approval to comment on an SFST refusal through a Motion in Limine prior
to the beginning of trial.

updated 03.22.2007
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MIRANDA, RIGHT TO COUNSEL, AND SELF-INCRIMINATION

9.1 GENERALLY

9.2 CHEMICAL OR PHYSICAL TESTS
9.3 FIELD SOBRIETY TESTS

9.4 BLOOD ALCOHOL

9.5 BREATH TESTS

9.6 RIGHT TO COUNSEL

9.7 ARREST

9.1 GENERALLY

The Fifth Amendment to the United States Constitution provides that “[n]o
person shall be compelled in any criminal case to be a witness against
himself.” In Malloy v. Hogan, 378 U.S. 1 (1964), the United States
Supreme Court reversed the holdings in prior cases and extended this
privilege against self-incrimination to the states as a privilege and immunity
of citizens under the Fourteenth Amendment. In that case, the Court
stated, “the Fourteenth Amendment secures against state invasion the
same privileges that the Fifth Amendment guarantees against federal
infringement - the right of a person to remain silent unless he chooses to
speak in the unfettered exercise of his own will and to suffer no penalty . . .
for such silence.”

Both state and federal courts have long recognized a distinction in the
application of the privilege. The distinction is that the privilege is a bar
against compelling “communication” or “testimony”, but the privilege does
not extend to barring compulsion which makes the accused the source of
“real” or “physical” evidence. The leading case in this area is Holt v. United
States, 218 U.S. 245 (1910). In that case Mr. Justice Holmes state, “[t]he
prohibition of compelling a man in criminal court to being a witness against
himself is a prohibition of the use of physical or moral compulsion to extort
communications from him, not an exclusion of his body as evidence when
it may be material.”






Thus, it seems that the privilege only extends to the extraction of guilt from
a person’s own lips. As a result, the use of the witness’ body or aspects of
his body which do not communicate thoughts or ideas is not proscribed.
lllustratively, defendants may be compelled to walk, stand, gesture, give
handwriting exemplars, repeat phrases for voice identification, submit to
finger or footprinting, don particular items of clothing, etc. See Schmerber
v. California, 384 U.S. 757 (1966)

9.2 CHEMICAL OR PHYSICAL TESTS

The Miranda rule, which mandates that an accused be apprised of his
constitutional rights before he is subjected to custodial interrogation or his
statements will be inadmissible in evidence, is grounded on the privilege
against self-incrimination. Miranda has been held inapplicable to physical
or performance tests and chemical tests of bodily substances because
they are “non-testimonial” in nature and therefore outside the scope of
one’s Fifth Amendment privileges. American Fork City v. Cosgrove, 701
P.2d 1069 (Utah 1985), Sandy City v. Larson, 733 P.2d 137 (Utah 1987),
Larson v. Schwendiman, 712 P.2d 244 (Utah 1985). Thus, no warnings
need be given prior to the administration of these tests. It should also be
noted that the majority of states, Utah included, have adopted implied
consent statutes. Utah Code Ann. 41-6a-520. Under the Utah and similar
statutes, a driver is deemed to have consented to these tests simply by
virtue of the fact that he is driving upon the highways. As a result, the
driver has no right to the assistance of counsel before making a decision to
decline because he has no legal right to refuse.

9.3 FIELD SOBRIETY TESTS

The question has arisen as to whether physical or performance tests, such
as the Standardized Field Sobriety Tests currently used in Utah, are
‘communicative” or “testimonial” in nature. In the overwhelming majority of
cases in which the constitutionality of these tests has been at issue, the
court has held them to be non-testimonial in nature and analogized them to
those cases in which bodily exhibitions such as walking, making gestures,
etc., have been held to be outside the scope of the Fifth Amendment
privilege. Schmerber, infra.
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In State v. Cornell, 462 P.2d 949 (Wash. 1969), it was held not to be error
to admit testimony concerning physical sobriety tests performed at the
scene of the arrest prior to defendant being advised of his constitutional
right to counsel and the privilege against self-incrimination. Similarly, in
State v. Corrigan, 228 A.2d 568 (Conn. 1968), it was held that tests such
as walking a line, picking up a pencil, and telling time were not verbal acts
protected by the privilege against self-incrimination.

In Salt Lake City v. Carner, 664 P.2d 1168 (Utah 1983), the Utah Supreme
Court was called upon to interpret the Utah Constitution concerning this
issue. In that case, the court stated:

Where field sobriety tests were requested and taken in a public
street, no indicia of arrest such as readied handcuffs, locked doors or
drawn guns were present when defendant was asked to perform the
tests, and length of performance of tests was only minutes, setting
was not “custodial”, even though investigation had focused on the
accuses; therefore, the defendant in taking field sobriety tests was
not compelled to give evidence against himself.

The foundation for these types of cases is most often the aforementioned
holding in Schmerber. In that case, the court utilized the “testimonial” or
“‘physical” distinction. In holding the admission of the results of a non-
voluntary blood test did not violate the privilege against self-incrimination,
the Court stated:

Petitioner’s testimonial capacities were in no way implicated; indeed,
his participation, except as a donor, was irrelevant to the results of
the test, which depend on chemical analysis and that alone.

9.4 BLOOD ALCOHOL

Again, the critical question in this area is whether the withdrawal of a blood
sample, in the absence of consent, and its introduction into evidence
constitutes “testimonial” or “physical” evidence. As previously mentioned,
the decision Schmerber v. California, infra, finally decided this issue. In
that case the Court left no room for doubt when it stated:





Not even a shadow of testimonial compulsion upon or enforced
communication by the accused was involved ineither the extraction or
in the chemical analysis. Petitioner’s testimonial capacities were in
no way implicated; indeed his participation, except as a donor, was
irrelevant to the results of the test, which depend on chemical
analysis and on that alone. Since the blood test evidence, although
an incriminating product of compulsion, was neither petitioner’s
testimony nor evidence relating to some communicative act or writing
by the petitioner, it was not inadmissible on privilege grounds.

Therefore, it appears that any conflicts in existing case law were settled in
accordance with what was previously the majority position, i.e., that the
taking of blood tests, even in the absence of consent, does not infringe
upon a defendant’s privilege against self-incrimination.

This does not mean; however, that a defendant has a right to a blood test
rather than some other chemical test. In Conrad v. Schwendiman, 680
P.2d 736, 739 (Utah 1984), made the point clear when the Utah Supreme
Court stated, “[p]laintiff thus had no right to demand a blood test rather
than a breathalyzer test. Further, the refusal of the arresting officer to
arrange a blood test is no defense to plaintiff’'s refusal to take a
breathalyzer test.”

9.5 BREATH TESTS

The question of whether breath test evidence falls under the privilege
agains self-incrimination has also arisen. In Miranda v. Arizona, 86 S.Ct
1602 (1966), it became clear that defendants under custodial interrogation
need to be advised and warned of certain specified rights. However,
Miranda could only be applied to breath testing situations if they were
found to be “communicative” or “testimonial” acts within the scope of the
Fifth Amendment privileges. Not surprisingly, state courts have most often
analogized breath testing to other types of chemical tests and found them
to be non-testimonial in nature and therefore not suppressible for failure to
give Miranda warnings.

The Utah case of American Fork City v. Cosgrove, 701 P.2d 1069, 1075
(Utah 1985) follows the majority position. In that case the court
unequivocally stated, “[d]efendant’s right under the Utah Constitution’s self-





incrimination provision were not violated when, after his arrest, he was
required to submit to a breathalyzer test under threat of losing his driver’s
license.”

9.6 RIGHT TO COUNSEL

As a result of Miranda, no statement made by a defendant during custodial
interrogation is admissible unless the police have complied with certain
prerequisites set forth in that opinion. The prerequisites are that prior to
any question, the defendant must be informed that (1) he has the right to
remain silent; (2) that any statement he does make may be used against
him as evidence in a court of law; (3) he has the right to the presence of
counsel; and (4) if he cannot afford an attorney, one will be appointed to
him prior to questioning if he so desires.

However, as has been demonstrated, the administration of physical or
chemical tests have been deemed not to be “testimonial” in nature. As a
result, they cannot be deemed “custodial interrogations”. Therefore,
defendant need not be apprised of his right to counsel at this stage of the
DUI investigation. Salt Lake City v. Carner, 664 P.2d 1168 (Utah 1987)

Further, Utah Code Ann. §41-6a-520(5) provides that,

For the purpose of determining whether to submit to a chemical test
or tests, the person to be tested does not have the right to consult an
attorney or have an attorney, physician, or other person present as a
condition for the taking of any test.

9.7 ARREST

Miranda requires that an accused by advised of certain constitutional rights
before custodial interrogation takes place if those statements are to be
admissible into evidence. Custodial interrogation is defined in Miranda as
“questioning initiated by law enforcement officers after a person has been
taken into custody or otherwise deprived of his freedom of action in any
significant way.” /d., at 1612

When a motorist is stopped by a police officer for suspicion of driving under
influence of alcohol or when the police arrive at an accident scene and
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suspect that alcohol was in some way involved, the person is generally
questioned on the scene as to whether he was drinking, the amount of
alcohol consumed, whether he was driving, and other questions which
might serve to incriminate the motorist. The issue thus becomes, do the
actions of the peace officer “deprive the defendant of his freedom in any
significant way”? The majority of the courts have held that they do not and
therefore the courts to not require Miranda warnings to be given prior to
on-the-scene questioning in traffic offenses.

Following the maijority, the Utah Supreme Court has stated:

[The] accused must be apprised of his Miranda rights if the setting is
custodial or accusatory rather than investigatory; however, for
purposes of determining whether a crime has been committed,
investigation and interview are critical and, under such
circumstances, the warning is not required. Salt Lake City v. Carner,
664 P.2d 1168 (Utah 1983).

Where the incriminating statement is volunteered during on-the-scene
questioning and is not made in response to any specific inquiry, the
evidence is similarly admissible without any previous Miranda warnings.
“Any statement given freely and voluntarily without any compelling
influence is, of course, admissible in evidence.” Miranda at 1630.
However, where the questioning is in depth, occurs or is continued in a
police car, hospital, or station house, a Miranda warning should be given.

The Utah Supreme Court has set forth four important factors in making the
determination whether the accused has been formally arrested and is
custody. These are (1) site of interrogation; (2) whether investigation is
focused on the accuses; (3) whether objective indicia of arrest were
present; and (4) length and form of the interrogation. Carner, at 1172. In
that case, dealing with the issue of whether administering the field sobriety
test was “custodial in nature”, the court stated:

Therefor, the officer requesting the field sobriety tests was continuing
to ascertain whether a crime had been committed at all. As soon as
the officer determined that the defendant’s driving appeared to
impaired due to alcohol, he did arrest him. Until that time the officer
was entitled to investigate circumstances at the scene without giving
the defendant a Miranda warning.





Since the defendant was not in custody, or otherwise significantly
deprived of his freedom, custody did not compel him to take the field
sobriety tests.

updated 03.22.2007
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10.1 GENERALLY

Utah’s implied consent statute requires any person who operates a vehicle
in the State of Utah to submit to a chemical test to determine alcohol or
drug content. Although that person may withdraw the consent, if an officer
may seek a warrant to forcibly collect a sample.

Due process requires that peace officer must have reasonable grounds for
his belief that the person requested to submit to the chemical test was
driving or in actual physical control of a motor vehicle while under the
influence of alcohol or drugs; reasonable grounds exist where the facts and





circumstances within the officer's knowledge and of which he had
reasonably trustworthy information are sufficient in themselves to warrant a
man of reasonable caution in the belief that the situation exists. Ballard v.
State, Motor Vehicle Div., 595 P.2d 1302 (Utah 1979).

This section does not require an arrest prior to taking a blood sample, and
allows drawing blood from an unconscious person with or without an arrest.
State v. Wight, 765 P.2d 12 (Utah Ct. App. 1988).

10.1.1 ADMINISTRATION OF TEST
Utah Code Ann. §41-6a-520 provides, in relevant part:

(b) A test or tests authorized under this Subsection (1) must be
administered at the direction of a peace officer having grounds to believe
that person to have been operating or in actual physical control of a motor
vehicle while in violation of any provision under Subsections (1)(a)(i)
through (iii).

(c) (i) The peace officer determines which of the tests are administered and
how many of them are administered.

(i) If a peace officer requests more than one test, refusal by a person to
take one or more requested tests, even though the person does submit to
any other requested test or tests, is a refusal under this section.

(d) (i) A person who has been requested under this section to submit to a
chemical test or tests of the person's breath, blood, or urine, or oral fluids
may not select the test or tests to be administered.

(if) The failure or inability of a peace officer to arrange for any specific
chemical test is not a defense to taking a test requested by a peace officer,
and it is not a defense in any criminal, civil, or administrative proceeding
resulting from a person's refusal to submit to the requested test or tests.

10.1.2 ADDITIONAL TEST
Utah Code Ann. §41-6a-520 provides, in relevant part:

3) Upon the request of the person who was tested, the results of the test
or tests shall be made available to the person.
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(4) (a) The person to be tested may, at the person's own expense, have a
physician of the person's own choice administer a chemical test in addition
to the test or tests administered at the direction of a peace officer.

(b) The failure or inability to obtain the additional test does not affect
admissibility of the results of the test or tests taken at the direction of a
peace officer, or preclude or delay the test or tests to be taken at the
direction of a peace officer.

(c) The additional test shall be subsequent to the test or tests administered
at the direction of a peace officer.

10.1.3 RIGHT TO COUNSEL
Utah Code Ann. §41-6a-520 provides, in relevant part:

(5) For the purpose of determining whether to submit to a chemical test or
tests, the person to be tested does not have the right to consult an attorney
or have an attorney, physician, or other person present as a condition for
the taking of any test.

10.2 IMPLIED CONSENT
Utah Code Ann §41-6a-520 provides, in part:
41-6a-520. Implied consent to chemical tests for alcohol or drug

(1) (a) A person operating a motor vehicle in this state is considered to
have given the person's consent to a chemical test or tests of the person's
breath, blood, urine, or oral fluids for the purpose of determining whether
the person was operating or in actual physical control of a motor vehicle
while:

(i) having a blood or breath alcohol content statutorily prohibited under
Section 41-6a-502, 41-6a-530, 53-3-231, or 53-3-232;

(if) under the influence of alcohol, any drug, or combination of alcohol and
any drug under Section 41-6a-502; or

(iii) having any measurable controlled substance or metabolite of a
controlled substance in the person's body in violation of Section 41-6a-517.
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(b) A test or tests authorized under this Subsection (1) must be
administered at the direction of a peace officer having grounds to believe
that person to have been operating or in actual physical control of a motor
vehicle while in violation of any provision under Subsections (1)(a)(i)
through (iii).

10.3 IMPLIED CONSENT REFUSAL

If a suspect refuses to comply with an officer’s request to administer a
chemical test, he or she is considered to have refused the test. This
carries several sanctions.

10.3.1 DEFINITION OF REFUSAL

Although it may seem fairly simple to define “refusal”, occasionally grey
areas appear. Several circumstances have been reviewed by the Utah
appellate courts:

Express verbal refusal is not necessary to withdraw the consent
implied by the statute, which is only a fictional consent anyway; a
refusal in fact, regardless of the words that accompany it, can be as
convincing as an express verbal refusal, and that includes playing
verbal games with the officer to avoid a direct refusal. Beck v. Cox,
597 P.2d 1335 (Utah 1979).

A refusal simply means that an arrestee who is asked to take a
breath test declines to do so of his own volition. Whether or not that
refusal is conditional or reasonable makes no difference. Lopez v.
Schwendiman, 720 P.2d 778 (Utah 1986).

A refusal to answer yes or no to a request to take a breath test is still
a refusal. Lopez v. Schwendiman, 720 P.2d 778 (Utah 1986).

Plaintiff was clearly informed of the consequences of her failure to
submit to the blood alcohol content test under this section and her
continued crying throughout the officer's requests and warnings that
unless she responded, he would consider that she had refused and
that her license could be revoked constituted a voluntary refusal to
submit. Lee v. Schwendiman, 722 P.2d 766 (Utah 1986).





Driver's conduct was refusal when, although he verbally agreed to
tests, he obstructed the process by sticking his tongue over and
chewing on the mouthpiece and blowing out the sides of his mouth,
thereby preventing officers from obtaining an adequate, viable breath
sample. Cowan v. Schwendiman, 769 P.2d 280 (Utah Ct. App. 1989).

Motorist's refusal to take blood test until he could call his lawyer
constituted refusal under the statute and a valid basis for revocation
of his license. Fjelsted v. Cox, 611 P.2d 382 (Utah 1980)

10.3.2 REFUSAL ADMONITION

Prior to requesting that a suspect submit to a chemical test must provide a
statutory warning to the suspect regarding the consequences of refusing
the test:

Utah Code Ann §41-6a-520 provides, in part:

(2) (a) A peace officer requesting a test or tests shall warn a person that
refusal to submit to the test or tests may result in revocation of the person's
license to operate a motor vehicle, a five or ten-year prohibition of driving
with any measurable or detectable amount of alcohol in the person's body
depending on the person's prior driving history, and a three-year prohibition
of driving without an ignition interlock device if the person:

(i) has been placed under arrest;

(if) has then been requested by a peace officer to submit to any one or
more of the chemical tests under Subsection (1); and

(iii) refuses to submit to any chemical test requested.

The wording generally used by law enforcement agencies in Utah is as
follows:

Test results indicating an unlawful amount of alcohol, drug or a
controlled substance or its metabolite in your breath/blood/urine in
violation of Utah Law, or the presence of alcohol and/or drugs
sufficient to render you incapable of safely driving a motor vehicle
may, result in denial, suspension, revocation or disqualification of
your driving privilege or refusal to issue you a license.
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If you refuse the test(s) or fail to follow my instructions the test(s) will
not be given. However, | must warn you that your driving privilege
may be revoked for 18 months for a first refusal or 24 months for a
subsequent refusal with no provision for limited driving. After you
have taken the test(s), you will be permitted to have a physician of
your own choice administer a test(s) at your own expense, in addition
to the one(s) | have requested, so long as it does not delay the test or
tests requested by me. | will make the test results available to you, if
you take the test(s).

Your right to remain silent and your right to counsel do not apply to
the implied consent law which is civil in nature and separate from the
criminal charges. Your right to remain silent does not give you the
right to refuse to take the test(s). You do not have the right to have
counsel during the test procedure. Unless you submit to the test(s) |
am requesting, | will consider that you have refused to take the
test(s). | warn you that if you refuse to take the test(s), your driver's
license can be revoked for 18 months with no provision for a limited
license.

If, following the admonition and request to submit to a test, the suspect
refuses to comply, the officer must do the following:

(b) (i) Following the warning under Subsection (2)(a), if the person does not
immediately request that the chemical test or tests as offered by a peace
officer be administered, a peace officer shall, on behalf of the Driver
License Division and within 24 hours of the arrest, give notice of the Driver
License Division's intention to revoke the person's privilege or license to
operate a motor vehicle.

(i) When a peace officer gives the notice on behalf of the Driver License
Division, the peace officer shall:

(A) take the Utah license certificate or permit, if any, of the operator;

(B) issue a temporary license certificate effective for only 29 days from the
date of arrest; and

(C) supply to the operator, in a manner specified by the Driver License
Division, basic information regarding how to obtain a hearing before the
Driver License Division.





(c) A citation issued by a peace officer may, if provided in a manner
specified by the Driver License Division, also serve as the temporary
license certificate.

(d) As a matter of procedure, the peace officer shall submit a signed report,
within ten calendar days after the day on which notice is provided under
Subsection (2)(b), that:

(i) the peace officer had grounds to believe the arrested person was in
violation of any provision under Subsections (1)(a)(i) through (iii); and

(i) the person had refused to submit to a chemical test or tests under
Subsection (1).

10.3.3 PERSONS INCAPABLE OF REFUSAL

Any person who is dead, unconscious, or in any other condition rendering
the person incapable of refusal to submit to any chemical test or tests is
considered to not have withdrawn the consent provided for in Subsection
41-6a-520(1), and the test or tests may be administered whether the
person has been arrested or not. Utah Code Ann. §41-6a-522.

10.3.4 ADMISSIBILITY OF REFUSAL EVIDENCE

Evidence that a defendant refused to submit to a chemical is admissible at
trial and should be presented as evidence which the jury can consider in
determining guilt. Additionally, the prosecutor is permitted to argue the
relevance and weight of the refusal to the jury.

Utah Code Ann §41-6a-524 provides, in part:

If a person under arrest refuses to submit to a chemical test or tests or any
additional test under Section 41-6a-520, evidence of any refusal is
admissible in any civil or criminal action or proceeding arising out of acts
alleged to have been committed while the person was operating or in
actual physical control of a motor vehicle while:

(1) under the influence of:

(a) alcohol;

(b) any drug; or

(c) a combination of alcohol and any drug;
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(2) having any measurable controlled substance or metabolite of a
controlled substance in the person's body;

(3) having any measurable or detectable amount of alcohol in the person's
body if the person is an alcohol restricted driver as defined under Section
41-6a-529; or

(4) having any measurable or detectable amount of alcohol in the person's
body if the person has been issued a conditional license under Section
53-3-232.

10.4 PRESERVATION OF SAMPLE

Law enforcement agencies are not required by the federal constitution to
take a separate breath specimen and preserve that sample for possible
use by the defense in attempting to challenge the breath test results.
Layton City v. Watson, 733 P.2d 499 (Utah 1987).

10.5 PERSONS AUTHORIZED TO DRAW BLOOD

The statute does not allow blood to be drawn by anyone other than a
trained professional. These persons are physicians, registered nurses,
practical nurses, and phlebotomists. Utah Code Ann. §41-6a-523 reads in
relevant part:

Persons authorized to withdraw blood - Immunity from liability.
(1) (a) Only a physician, registered nurse, practical nurse, or person
authorized under Section 26-1-30, acting at the request of a peace officer,

may withdraw blood to determine the alcoholic or drug content.

(b) The limitation in Subsection (1)(a) does not apply to taking a urine,
breath, or oral fluid specimen.

10.5.1 IMMUNITY

(2) Any physician, registered nurse, practical nurse, or person authorized
under Section 26-1-30 who, at the direction of a peace officer, draws a
sample of blood from any person whom a peace officer has reason to
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believe is driving in violation of this chapter, or hospital or medical facility at
which the sample is drawn, is immune from any civil or criminal liability
arising from drawing the sample, if the test is administered according to
standard medical practice.

10.6 WARRANT FOR BLOOD DRAW

10.6.1 GENERALLY

The standard for obtaining a warrant to forcibly draw blood from a DUI
suspect is identical to that required for obtaining any other search warrant.
Pursuant to the Utah Code of Criminal Procedure, in order to obtain a
warrant, an officer must have probable cause that the person or place to be
searched contains evidence of a crime.

The statutes read, in relevant part:
77-23-202. Grounds for issuance.

Property or evidence may be seized pursuant to a search warrant if there is
probable cause to believe it:

(1) was unlawfully acquired or is unlawfully possessed,;

(2) has been used or is possessed for the purpose of being used to commit
or conceal the commission of an offense; or

(3) is evidence of illegal conduct.

77-23-203. Conditions precedent to issuance.

(1) A search warrant shall not issue except upon probable cause
supported by oath or affirmation particularly describing the person or place
to be searched and the person, property, or evidence to be seized.

(2) If the item sought to be seized is evidence of illegal conduct, and is in
the possession of a person or entity for which there is insufficient probable
cause shown to the magistrate to believe that such person or entity is a
party to the alleged illegal conduct, no search warrant shall issue except
upon a finding by the magistrate that the evidence sought to be seized
cannot be obtained by subpoena, or that such evidence would be
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concealed, destroyed, damaged, or altered if sought by subpoena. If such
a finding is made and a search warrant issued, the magistrate shall direct
upon the warrant such conditions that reasonably afford protection of the

following interests of the person or entity in possession of such evidence:

(a) protection against unreasonable interference with normal business;
(b) protection against the loss or disclosure of protected confidential
sources of information; or

(c) protection against prior or direct restraints on constitutionally protected
rights.

In short, in the event of a refusal to submit to chemical tests; where the
officer believes that a blood draw will show evidence of impairment or the
presence of illegal drugs, it is necessary to obtain a search warrant.

10.6.2 STATE V. RODRIGUEZ

There has historically been the understanding in Utah that the evanescent
quality of blood (i.e. it dissipates quickly from the blood stream) created an
exigent circumstance and thereby an exception to the warrant requirement.
The Utah Supreme Court recently disagreed with this argument in the case
of State v. Rodriguez, No. 20040566 (January 30, 2007).

In Rodriguez, Defendant Heather Rodriguez was driving with passenger
Terry Stewart when she abruptly turned into the path of an oncoming bus.
Both women were immediately transported to hospitals, and Stewart died
soon after. When officers arrived on the scene, they were told by
paramedics that the women smelled of alcohol. They also found a half-
empty bottle of vodka in Rodriguez’s purse.

An officer on the scene ordered a blood draw of Rodriguez at the hospital,
which revealed Rodriguez’s blood-alcohol level to be nearly five times the
legal limit. Rodriguez was charged with automobile homicide, and went to
trial. The district court denied Rodriguez’s motion to suppress blood-
alcohol evidence; the court of appeals reversed. The Utah Supreme Court
granted certiorari, holding that they could not determine that “the
consequences of alcohol dissipation are so great and the prospects for
prompt warrant acquisition so remote that per se exigent circumstance
status be awarded to seizures of blood for the purpose of gathering blood-
alcohol evidence.” Accordingly, the Court declined to grant exigent





circumstance status to the warrantless seizure of blood evidence.
However, the Court did find that in this case, the State met its burden of
showing that under the totality of the circumstances, “both probable cause
and exigent circumstances” warranted the blood draw of Rodriguez. The
judgment of the court of appeals was reversed. In making their decision,
the court stated as follows:

[1Tt is difficult for us to imagine that the United States Supreme Court
could muster the assurance that the consequences of alcohol
dissipation are so great and the prospects for prompt warrant
acquisition so remote that per se exigent circumstance status be
awarded to seizures of blood for the purpose of gathering blood-
alcohol evidence.

Accordingly, we decline to grant per se exigent circumstance
status to warrantless seizures of blood evidence.

Consequently, it is now clear that in order to obtain a blood draw from an
uncooperative suspect, police officers must obtain a warrant.





10.6.3 SAMPLE WARRANT AFFIDAVIT

A sample affidavit, warrant, and return are included for your use and

review:
IN THE JUSTICE COURT
IN AND FOR COUNTY
STATE OF UTAH

AFFIDAVIT IN SUPPORT OF BLOOD DRAW
SEARCH WARRANT

Officer of the Police Department, being duly
sworn, deposes and says that s/he has reason to believe that:

On the person of
(D.O.B))

In the City of , County, State of Utah, there is now certain
property or evidence described as:

BLOOD EVIDENCE CONTAINING BLOOD ALCOHOL CONCENTRATION OR A
MEASURABLE AMOUNT OF A CONTROLLED SUBSTANCE OR METABOLITE OF A
CONTROLLED SUBSTANCE IN THE ABOVE-NAMED SUSPECT’S BODY.

And that said evidence constitutes evidence of illegal conduct, possessed by a party to the illegal
conduct.

Your affiant believes the blood evidence described is evidence of the crime(s) of:

[ ] Driving While Intoxicated in violation of U.C.A. § 41-6a-502 or a local ordinance
similar thereto.
[ ] Driving With Any Measurable Controlled Substance in the Body in violation of
U.C.A. § 41-6a-517
]  Automobile Homicide in violation of U.C.A. § 76-5-207.
] An alcohol offense while under 21 years of age in violation of § 32A-12-209.
] in violation of U.C.A.§

| W e B ey |

The facts to establish the grounds for issuance of a search warrant are as follows:

Your affiant hereby swears that s/he is an officer duly employed by the
Police Department who has been employed in law enforcement since . Your officer
further swears that he has been certified by Utah Police Officer Standards and Training. Your
affiant has successfully completed the following Police Officer Standard’s and Training courses:
[ ] Standardized Field Sobriety Tests

[ 1 Recognition of odor and characteristics of alcohol and drugs

[ ] Recognition of physiological symptoms of alcohol and drug consumption






[ ] DrugRecognition Expert
[ ] Accident reconstruction
Your affiant’s current assignment
is:

Furthermore, your affiant states that s/he has observed and performed field sobriety tests upon
numerous suspected violators who have consumed alcohol during his/her tenure in law
enforcement.

Your affiant further states that on or about the day of , 20 s/he has
observed or was informed by citizen witnesses of the following: (If information is based upon
witness observation, state the name of the witness.)

I. Actual physical control of a motor vehicle: (Time of initial

observation am/pm)

2. Driving Pattern and/or reason for law enforcement contact:

3. Physical Characteristics of the subject which lead your affiant to believe the subject is

intoxicated or under the influence of drugs:

4. Field Sobriety Tests:






5. Other observations and notes:

6. Your affiant hereby further states that he was read verbatim the admonition contained in
Section X of the Uniform DUI Report Form stating that the suspect was under arrest for the
above-listed charge and requesting a chemical test to determine the alcohol and/or drug content
of his/her body. Furthermore, the subject of this warrant was warned that his/her “driving
privilege may be revoked for 18 months for a first refusal or 24 months for s subsequent refusal
with no provision for limited driving.” After this warning was read the defendant refused to take
the requested test.

7. Your affiant has received further information from the following sources: (Give the name

of the source and a description of the information)

WHEREFORE, your affiant prays that a Search warrant be issued for the seizure of said items at
any time day or night, because there is reason to believe it is necessary to seize said blood prior
to it being destroyed, damaged, or altered to wit: Based upon my training and experience,
evidence contained in the blood dissipates rapidly and will be lost. Time is of the essence to
establish the level of the alcohol and/or drugs in the blood.

Affiant
Police Department






SUBSCRIBED AND SWORN TO BEFORE ME

[ ] By telephone (the conversation must be recorded and transcribed. After transcription, the
statement shall be certified by the magistrate and filed with the court pursuant to U.C.A.§ 77-23-
204)

[ ] Inperson

This day of , 20

Magistrate

(Only sign if in person)

In the Court
Salt Lake County

State of Utah






IN THE JUSTICE COURT
IN AND FOR COUNTY
STATE OF UTAH

SEARCH WARRANT
To any peace officer in the State of Utah:

Proof by Affidavit under oath having been made this day before me either in person or by

telephone by , | am satisfied that there is probable cause

to believe that on the person of (D.0O.B)) there is

now certain evidence described as:

BLOOD EVIDENCE CONTAINING BLOOD ALCOHOL CONCENTRATION OR A MEASURABLE
AMOUNT OF A CONTROLLED SUBSTANCE OR METABOLITE OF A CONTROLLED SUBSTANCE
IN THE ABOVE-NAMED SUSPECT’S BODY.

And that said evidence constitutes evidence of illegal conduct possessed by a party to the illegal
conduct.

You are therefore commanded to make a search of the above-named person for the herein-above
described evidence and if you find the same or any part thereof to be responsible for the
safekeeping and maintenance of said evidence until the court otherwise orders.

You are further ordered that, if necessary, reasonable force may be used to secure the above-
described evidence.

GIVEN UNDER MY HAND and dated this day of , 20
Magistrate
(If telephonic, officer must sign for the Magistrate)
In the Court
Salt Lake County
State of Utah

Officer to leave this section unsigned, to be filled in by the magistrate.

(Pursuant to U.C.A. § 77-23-204, the duplicate original was signed at a.m./p.m. on this

day of , 20 . Magistrate’s initials.)

If this is a telephonic warrant the contents of the warrant shall be read verbatim to the magistrate. The magistrate may direct that
specific modifications be made in the warrant. UPON APPROVAL, THE MAGISTRATE SHALL DIRECT THE PEACE
OFFICER OR THE PROSECUTING ATTORNEY FOR THE GOVERNMENT WHO IS REQUESTING THE
WARRANT TO SIGN THE MAGISTRATE’S NAME ON THE WARRANT pursuant to U.C.A. § 77-23-204. The warrant
signed by the peace officer or prosecuting attorney shall be deemed a warrant, and an unsigned copy shall be filed the next court
day with the magistrate. UPON RETURN OF A TELEPHONIC WARRANT, THE MAGISTRATE SHALL REQUIRE
THE PERSON WHO GAVE THE SWORN ORAL TESTIMONY ESTABLISHING THE GROUNDS FOR THE
ISSUANCE OF THE WARRANT SIGN A COPY OF THE TRANSCRIPT.






IN THE JUSTICE COURT
IN AND FOR COUNTY
STATE OF UTAH

DUPLICATE ORIGINAL SEARCH WARRANT

To any peace officer in the State of Utah:

Proof by Affidavit under oath having been made this day before me either in person or by

telephone by , | am satisfied that there is probable cause

to believe that on the person of (D.O.B)) there is

now certain evidence described as:

BLOOD EVIDENCE CONTAINING BLOOD ALCOHOL CONCENTRATION OR A
MEASURABLE AMOUNT OF A CONTROLLED SUBSTANCE OR METABOLITE OF A
CONTROLLED SUBSTANCE IN THE ABOVE-NAMED SUSPECT’S BODY.

And that said evidence constitutes evidence of illegal conduct possessed by a party to the illegal
conduct.

You are therefore commanded to make a search of the above-named person for the herein-above
described evidence and if you find the same or any part thereof to be responsible for the

safekeeping and maintenance of said evidence until the court otherwise orders.

You are further ordered that, if necessary, reasonable force may be used to secure the above-
described evidence.

GIVEN UNDER MY HAND and dated this day of , 20

Magistrate
In the Court
County

State of Utah





RETURN TO SEARCH WARRANT

As the affiant sworn in this affidavit, I do swear that I obtained blood evidence from
(D.O.B. ) on the day of
, 20 . Said blood evidence has been submitted to the Utah State Crime

Lab for analysis, where I am informed that it will be maintained until further order of the court.

Affiant
Police Department
SUBSCRIBED AND SWORN TO BEFORE ME this day of
20 .
Magistrate
In the Court

County

State of Utah





10.7 ADMISSION OF BREATH TESTS

10.7.1 GENERALLY

Utah Code Ann. §41-6a-516 provides the following relating to the
admissibility of breath and other chemical tests:

41-6a-516. Admissibility of chemical test results in actions for driving
under the influence - Weight of evidence.

(1) (a) In any civil or criminal action or proceeding in which it is material to
prove that a person was operating or in actual physical control of a vehicle
while under the influence of alcohol or drugs or with a blood or breath
alcohol content statutorily prohibited, the results of a chemical test or tests
as authorized in Section 41-6a-520 are admissible as evidence.

(b) (i) In a criminal proceeding, noncompliance with Section 41-6a-520
does not render the results of a chemical test inadmissible.

(ii) Evidence of a defendant's blood or breath alcohol content or drug
content is admissible except when prohibited by Rules of Evidence or the
constitution.

(2) This section does not prevent a court from receiving otherwise
admissible evidence as to a defendant's blood or breath alcohol level or
drug level at the time relevant to the alleged offense.

The Utah Supreme Court considered the evidentiary effect of section
41-6-44.3 in Murray City v. Hall, 663 P.2d 1314 (Utah 1983). In Hall,
defendant challenged the admissibility of a breath test, the foundation for
which was based on affidavits concerning the breathalyzer's proper
maintenance and functioning. Id. at 1319-20. According to the Court,
section 41-6-44.3 was intended "to relieve the State of Utah and other
governmental entities of the financial burden of calling as a witness in
every DUI case the public officer responsible for testing the accuracy of the
breathalyzer {861 P.2d 446} equipment." Id. Accordingly, the Court held
that "so long as there is Compliance with the mandates of the statute,
namely, contemporaneous preparation in accordance with established
standards, in the regular course of the officer's duties, and indications of
trustworthiness, the affidavits regarding the maintenance of a breathalyzer
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machine are admissible." Id. at 1321. In addition, the Court noted that such
"affidavits establish a rebuttable presumption that the breathalyzer machine
was functioning properly.

The Hall decision has been repeated analyzed and affirmed by both the
Court of Appeals and the Supreme Court. See State v. Garcia, 965 P.2d
508 (Utah Ct. App. 1998); Bountiful City v. Maestas, 788 P.2d 1062 (Utah
Ct. App. 1990); Salt Lake City v. Emerson, 861 P.2d 443 (Utah Ct. App.
1990); Triplett v. Schwendiman, 754 P.2d 87 (Utah Ct. App. 1998); Layton
City v. Watson, 733 P.2d 499 (Utah 1987).

10.7.2 PROCEDURES

The procedures for certifying a breath-testing instrument for use in court
proceedings is contained in Utah Admin. R714-500-4. Instrument
Certification.

In order for a court to accept the intoxilizer results, the prosecutor should
admit the following:

. Affidavits from the UHP testing technician showing the machine
was functioning properly. These tests are done monthly and it
is recommended that the affidavits from immediately before and
after the date of the offense be admitted at trial;

. The officer’s Intoxilizer checklist;

. The print-out from the Intoxilizer which will show that the
machine passed its internal tests as well as the BAC result.

Notes to decisions relating to Intoxilizer results:

Evidence.

Rules requiring a written checklist and test record cards for administration
of breathalyzer exams did not require that the checklist and test record
card be retained even if the test is later sought to be admitted into
evidence. However, if the officer fails to retain all of the test record cards
and the checklist, the statutory presumption of validity and admissibility





under § 41-6-44.3 cannot be established without additional testimony or
other evidence. (Former R735-500-6.) Salt Lake City v. Emerson, 861 P.2d
443 (Utah Ct. App. 1993).

Instrument certification.

In a prosecution for driving under the influence of alcohol, the affidavit
required to demonstrate compliance with state standards (§ 41-6-44.3) for
chemical breath analysis was not inaccurate, even though the police officer
making the arrest tested the intoxilyzer machine and checked a box on his
affidavit indicating that the machine was equipped with a fixed absorption
calibrator when the machine was not equipped with such a device. The
purpose underlying the state testing requirements was to guarantee that
breath testing equipment functioned properly and rendered accurate
results. Where the affidavit indicated that the intoxilyzer functioned
properly, in the absence of evidence disclosing a defect, a "yes" check as
to the calibrator did not render the test results inaccurate. (Former
R735-500-4.) Bountiful City v. Maestas, 788 P.2d 1062 (Utah Ct. App.
1990).

Testing instruments.

The rules require a breath testing instrument to be checked for proper
calibration on a routine basis, not to exceed forty days, and as long as
these requirements are met, the breathalyzer test is presumed valid. The
bookending principle, which required the testing instrument to work
properly both before and after the contested test, has been rejected.
(Former R735-500-3.) State v. Vigil, 772 P.2d 469 (Utah Ct. App. 1989).

updated 03.22.2007
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11.5 REINSTATEMENT OF DRIVER LICENSE

11.1 GENERALLY

The Utah Driver License Division is authorized to issue driver license and
also to suspend or revoke the driving privilege of persons arrested for, and
convicted of, impaired driving-related offenses.

The legislature has found that,

[The] purpose of this title relating to suspension or revocation of a
person's license or privilege to drive a motor vehicle for driving with a
blood alcohol content above a certain level or while under the
influence of alcohol, any drug, or a combination of alcohol and any
drug, or for refusing to take a chemical test as provided in Section
41-6a-520, is protecting persons on highways by quickly removing
from the highways those persons who have shown they are safety
hazards.

Utah Code Ann. §53-3-222
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11.1.1 DEFINITIONS

53-3-102. Definitions.

* % %

(24) "Revocation" means the termination by action of the division of a
licensee's privilege to drive a motor vehicle.

* % %

(26) "Suspension" means the temporary withdrawal by action of the
division of a licensee's privilege to drive a motor vehicle.

11.1.2 OFFENSES REQUIRING ACTION

Although there are many offenses and circumstances which require some
negative action against a person’s driving privilege, this section deals only
with those offenses related to impaired driving. The statutory authority and
mandate for such action is contained in Utah Code Ann. §53-3-220 and
include:

. Manslaughter or Negligent Homicide resulting from use of a
vehicle or Automobile Homicide;

. Driving Under the Influence of Alcohol or Drugs;
. Two charges of Reckless Driving within 6 months;
. Driving with a Measurable Amount of a Controlled Substance or

its Metabolite in the Body;
. Violation of an Alcohol-Restricted Driver condition
. Violation of an Interlock-Restricted Driver condition

Additionally, refusal to submit to a chemical test will result in the
suspension of a person’s driving privilege.
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11.1.3 EMERGENCY ACTION

Due to the overwhelming need to remove dangerous drivers from the
highway, DLD has the authority to take immediate action against a DUI
suspect’s license without waiting for a conviction to be entered. This
provision allows DLD to take whatever suspension or other action against a
driver immediately upon arrest.

53-3-221. Offenses which may result in denial, suspension,
disqualification, or revocation of license without hearing -
Additional grounds for suspension - Point system for traffic
violations - Notice and hearing - Reporting of traffic violation
procedures.

(1) By following the emergency procedures in Title 63, Chapter 46b,
Administrative Procedures Act, the division may immediately deny,
suspend, disqualify, or revoke the license of any person without
hearing and without receiving a record of the person's conviction of
crime when the division has been notified or has reason to believe
the person:

(a) has committed any offenses for which mandatory suspension
or revocation of a license is required upon conviction under
Section 53-3-220;

emphasis added.

11.2 LENGTH OF SUSPENSION

Following conviction for any of the above-enumerated offenses, the DLD
will suspend the offender’s driving privilege for a period of 90 days. For a
subsequent conviction within 10 years, the suspension period is one year.
Additionally, a court may order an additional period of suspension of 90
days, 180 days, 1 year or 2 years if the court believes there exist serious
safety hazards in the case. A court may not waive any suspension
mandated by statute and imposed by DLD.

If a suspect refuses a chemical test after the appropriate admonition by a
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peace officer, DLD shall, for the first refusal suspend the offender’s driver
license for a period of 18 months. A subsequent refusal carries a
suspension of 24 months.

11.3 OTHER LICENSE PENALTIES

Alcohol Restricted Driver.

Upon conviction of an impaired driving offense, a defendant will not be
allowed to drive with any alcohol in their system:

. For two years following a first conviction for DUI or Alcohol
Related Reckless Driving;

. For two years following a per se arrest for DUI;

. For five years for a first refusal;

. For five years for a first conviction for DUI or Alcohol Related

Reckless Driving if defendant is over 21 and had a passenger
under age of 16 in vehicle;

. For ten years for a second conviction for DUI or Alcohol
Related Reckless Driving within 10 years of first offense;
. For life for third conviction or automobile homicide.

Following the 2007 legislative session, any conviction of violating this
section will result in the ARD period starting over as well as an addition
suspension of one year.

Ignition Interlock Requirement

Upon conviction of an impaired driving offense, a defendant will be
required to install and use an ignition interlock device on any vehicle he or
she owns or operates.

Upon conviction of a second or subsequent offense of DUI, the court shall
order that a defendant is an interlock restricted driver for a period of 3
years. A court may order an interlock as a condition of probation in first
offense DUIs as well.

Additionally, 2007 amendments require the court to impose an interlock
restriction for 3 years on any defendant convicted of violation of an Alcohol





Restricted Driver condition.

Violation of this section will result in the IRD period starting over.

11.4 PROCEDURES

Upon arrest for a DUl-related offense, the arresting officer will provide the
defendant with a 30-day temporary permit while confiscating his or her
driver license. Based upon potential danger, multiple offenses, out-of-state
driver, or CDL, the officer has the option of not issuing this temporary
permit.

In order to contest the suspension of their license, the offender must
request a hearing before DLD, in writing, within 10 days of being arrested.
Hearings are conducted before DLD hearing officers pursuant to Utah
Code Ann. §53-3-223:

53-3-223. Chemical test for driving under the influence - Temporary
license - Hearing and decision - Suspension and fee - Judicial review.

(1) (a) If a peace officer has reasonable grounds to believe that a person
may be violating or has violated Section 41-6a-502, prohibiting the
operation of a vehicle with a certain blood or breath alcohol concentration
and driving under the influence of any drug, alcohol, or combination of a
drug and alcohol or while having any measurable controlled substance or
metabolite of a controlled substance in the person's body in violation of
Section 41-6a-517, the peace officer may, in connection with arresting the
person, request that the person submit to a chemical test or tests to be
administered in compliance with the standards under Section 41-6a-520.

(b) In this section, a reference to Section 41-6a-502 includes any similar
local ordinance adopted in compliance with Subsection 41-6a-510(1).

(2) The peace officer shall advise a person prior to the person's
submission to a chemical test that a test result indicating a violation of
Section 41-6a-502 or 41-6a-517 shall, and the existence of a blood alcohol
content sufficient to render the person incapable of safely driving a motor
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vehicle may, result in suspension or revocation of the person's license to
drive a motor vehicle.

(3) If the person submits to a chemical test and the test results indicate a
blood or breath alcohol content in violation of Section 41-6a-502 or
41-6a-517, or if a peace officer makes a determination, based on
reasonable grounds, that the person is otherwise in violation of Section
41-6a-502, a peace officer shall, on behalf of the division and within 24
hours of arrest, give notice of the division's intention to suspend the
person's license to drive a motor vehicle.

(4) (a) When a peace officer gives notice on behalf of the division, the
peace officer shall:

(i) take the Utah license certificate or permit, if any, of the driver;

(ii) issue a temporary license certificate effective for only 29 days from the
date of arrest; and

(iif) supply to the driver, in a manner specified by the division, basic
information regarding how to obtain a prompt hearing before the division.
(b) A citation issued by a peace officer may, if provided in a manner
specified by the division, also serve as the temporary license certificate.

(5) As a matter of procedure, a peace officer shall send to the division
within ten calendar days after the day on which notice is provided:

(a) the person's license certificate;

(b) a copy of the citation issued for the offense;

(c) a signed report in a manner specified by the division indicating the
chemical test results, if any; and

(d) any other basis for the peace officer's determination that the person
has violated Section 41-6a-502 or 41-6a-517.

(6) (a) Upon request in a manner specified by the division, the division
shall grant to the person an opportunity to be heard within 29 days after the
date of arrest. The request to be heard shall be made within ten calendar
days of the day on which notice is provided under Subsection (5).

(b) (i) Except as provided in Subsection (6)(b)(ii), a hearing, if held, shall be
before the division in the county in which the arrest occurred.
(i) The division may hold a hearing in some other county if the division and





the person both agree.

(c) The hearing shall be documented and shall cover the issues of:

(i) whether a peace officer had reasonable grounds to believe the person
was driving a motor vehicle in violation of Section 41-6a-502 or 41-6a-517;
(i) whether the person refused to submit to the test; and

(iii) the test results, if any.

(d) (i) In connection with a hearing the division or its authorized agent:

(A) may administer oaths and may issue subpoenas for the attendance of
witnesses and the production of relevant books and papers; or

(B) may issue subpoenas for the attendance of necessary peace officers.
(i) The division shall pay witness fees and mileage from the Transportation
Fund in accordance with the rates established in Section 78-46-28.

(e) The division may designate one or more employees to conduct the
hearing.

(f) Any decision made after a hearing before any designated employee is
as valid as if made by the division.

(g) After the hearing, the division shall order whether the person's license
to drive a motor vehicle is suspended or not.

(h) If the person for whom the hearing is held fails to appear before the
division as required in the notice, the division shall order whether the
person's license to drive a motor vehicle is suspended or not.

(7) (a) A first suspension, whether ordered or not challenged under this
Subsection (7), is for a period of 90 days, beginning on the 30th day after
the date of the arrest.

(b) A second or subsequent suspension for an offense that occurred within
the previous ten years under this Subsection (7) is for a period of one year,
beginning on the 30th day after the date of arrest.

(8) (a) The division shall assess against a person, in addition to any fee
imposed under Subsection 53-3-205(13) for driving under the influence, a
fee under Section 53-3-105 to cover administrative costs, which shall be





paid before the person's driving privilege is reinstated. This fee shall be
cancelled if the person obtains an unappealed division hearing or court
decision that the suspension was not proper.

(b) A person whose license has been suspended by the division under this
section may file a petition within 30 days after the suspension for a hearing
on the matter which, if held, is governed by Section 53-3-224.

11.5 REINSTATEMENT OF DRIVER LICENSE

Reinstatement of a person’s driver license following a period of suspension
is not automatic. Persons must apply for reinstatement and pay the
appropriate fee. Following the 2007 legislation, the reinstatement fee is
$35.00 plus an administrative fee of $25.00.

updated 03.22.2007
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12.1 GENERALLY

It is important to have a basic understanding of how alcohol affects humans
in order to understand issues related to the scientific evidence that may be
introduced at trial.

Ethyl alcohol is the chemical name for the type of alcohol that humans
consume. Patrick Harding, Alcohol Toxicology for Prosecutors: Targeting
Hardcore Impaired Drivers, AMERICAN PROSECUTOR'S RESEARCH
INSTITUTE, July 2003, at 5. Ethyl alcohol is a small, water-soluble molecule.
As ethyl alcohol travels through the body it is absorbed and distributed by the
blood to all of the water-containing parts of the body. The body eliminates
ethyl alcohol through metabolism, excretion and evaporation. The measured





alcohol concentration of an individual is based on an interaction of these
physiological processes. /d.

Note: This section reprinted with permission of the Phoenix City, Arizona
prosecutor’s office and is intended as general reference regarding the science
of intoxication.

HREE PHASES
12.2 T

The human body cycles through three phases after alcohol is consumed.
Those phases are absorption, peak, and elimination.

In order to more accurately relate an alcohol concentration back to the time
of driving, it may be necessary to determine which phase the defendant was
in at both the time of the test and at the time of driving. Obviously, if the
defendant was in the absorption phase at the time of driving and in the peak
phase at the time of the test, the test result will be higher than the alcohol
concentration at the time the driving occurred.

BSORPTION
12.2.1 A

Absorption, the first phase, occurs when the consumed alcohol is in the
stomach and the small intestine. The blood vessels in the lining of the
stomach and small intestine absorb the alcohol. This process continues until
no alcohol remains to be absorbed. A defendant in this phase is commonly
described as being "on the way up" because the alcohol will increasingly
effect an individual in the absorption phase. The alcohol concentration also
will increase throughout this phase.

The rate at which a person absorbs alcohol will depend on a number of
factors. One of the most significant factors is stomach content. If a heavy or
full meal has been consumed recently, the absorption rate will be slower
because the food is also being broken down and absorbed. If the stomach is
empty, the absorption rate will be faster because alcohol is the only content
being absorbed. An accepted absorption time for a full stomach is sixty to
ninety minutes. An accepted absorption time for an empty stomach is thirty
to forty-five minutes. These times mean that if no other alcohol is consumed,
it will take approximately that amount of time for the stomach alcohol to be
completely absorbed.





EAK
12.2.2 P

The second phase is commonly referred to as the peak phase. During the
peak phase the rate alcohol is absorbed and eliminated are equal, or in
equilibrium. During this phase a person achieves the highest alcohol
concentration and therefore the greatest level of impairment. At this time,
most of the alcohol ingested has been absorbed, and the alcohol
concentration levels off.

12.2.3 ELIMINATION

The third and final phase is the elimination phase. This is also called the post-
absorptive phase. As the body begins to absorb alcohol, the body also begins
to eliminate alcohol. After the body peaks, all alcohol has been absorbed and
the body will only eliminate alcohol. An individual in this phase is commonly
referred to as being "on the way down." As the effects of alcohol and alcohol
concentration decrease, the person is often described as "sobering up."
Most of the alcohol is eliminated by the liver. A variety of other bodily
functions assist in the elimination of alcohol, including perspiration, urination,
and breathing. The elimination rate can also vary from person to person.
Generally elimination rates range from 0.015 — 0.018 alcohol concentration
per hour. Patrick Harding, Alcohol Toxicology for Prosecutors: Targeting
Hardcore Impaired Drivers, AMERICAN PROSECUTOR’'S RESEARCH
INSTITUTE, July 2003, at 16.

12.3 RELATION BACK OF ALCOHOL CONCENTRATION:

IN GENERAL

The relation back of alcohol concentration is a calculation that establishes the
probable alcohol concentration, or range of alcohol concentrations, at the time
of driving based on a subsequent breath or blood test.

A relation back calculation can be useful to a prosecutor to establish that the

defendant had a higher alcohol concentration at the time of driving than at the
time of the test.

12.4 RELATION BACK METHODS





The methods for relating back an alcohol concentration can be divided into
two broad categories:

1. methods that result in numerical results derived from a
mathematical manipulation of the measured alcohol
concentration; and

2. methods which circumstantially establish a person’s alcohol
concentration to be 0.08 or greater, independent of the
measured alcohol concentration.

The first method (mathematical manipulation) is further subdivided into two
categories: retrograde extrapolation and subtractive retrograde.

The second method (circumstantial) is further subdivided into three
categories: circumstantial retrograde, physical symptoms, and horizontal gaze
nystagmus.

TROGRADE EXTRAPOLATION
12.4.1 RE

Retrograde extrapolation, despite its name, is a simple concept based on the
scientific principle that humans eliminate alcohol from the bloodstream at a
generally accepted rate of at least a 0.015 alcohol concentration per hour.
Assuming that a subject has attained the highest alcohol concentration at or
prior to the time of driving, any subsequent test will be subject to the
elimination of alcohol at the rate of 0.015 per hour and, thus, will be lower. To
“‘extrapolate” back to the time of driving, one merely compensates for the
alcohol eliminated by multiplying the elimination rate by the number of hours
intervening between the driving and the test. This type of relation back will
yield the alcohol concentration of the defendant had the chemical test been
administered at the time of driving:

Reading + (0.015 x number of hours from time of driving to time of
test) = alcohol concentration at time of driving.

Example: Assume an alcohol concentration of 0.12, three hours after driving,
and the defendant’s alcohol concentration peaked at or before driving:

0.12 + (0.015 x 3 hours) = 0.165

Unfortunately, a simple retrograde extrapolation cannot be done unless the
defendant has attained the highest alcohol concentration (peak) at or before
the time of driving. Generally, that means that the defendant must not have





consumed any alcohol within thirty to forty-five minutes of driving if the
stomach is empty or within sixty to ninety minutes if the stomach is full. Often,
a defendant will literally be drinking and driving or no information will be
available to establish the necessary drinking history.

Stomach contents may effect the duration of the peak, but no the time it takes
to reach the peak. Regardless of stomach contents, alcohol concentration will
peak (not increase) within forty-five to fifty minutes of the last drink. The
duration of the peak (where alcohol concentration neither increases nor
decreases on average) may be affected by stomach contents. The use of the
thirty to forty-five minutes for peak absorption with an empty stomach and
sixty to ninety minutes for a full stomach for peak absorption should be taken
to mean the point at which alcohol concentration enters the elimination curve,
that is, when alcohol concentration decreases over time.

12.4.2 SUBTRACTIVE RETROGRADE

A subtractive retrograde is a method to compensate for the alcohol consumed
during the thirty to forty-five minutes prior to the driving in the case of the
defendant with an empty stomach, or during the sixty to ninety minutes prior
to driving in the case of a defendant with a full stomach. This type of relation
back will usually underestimate the defendant’s alcohol concentration. It is
based on the scientific principle that the alcohol contribution of a drink can be
determined by reference to the subject’s weight. The total contribution of a
drink consumed at a time in which it might not have been totally absorbed at
the time of driving can be subtracted from the measured alcohol concentration
at the time of the test. This type of relation back requires information
concerning the drinking experience of the defendant during the critical period.
If the defendant refuses to answer questions posed by the arresting officer,
or has been incapacitated, the necessary information may be unavailable.
The formula employed in determining the alcohol contribution of a standard
twelve ounce beer (or a one ounce shot of 100 proof alcohol) to a person of
known weight is as follows:
150 x 0.025
Defendant’s weight

Example: Assume that defendant’s weight is 180 pounds:
150 x 0.025 = 0.020 A.C. per drink





180 pounds
To determine the minimum alcohol concentration possible, assuming none of
the drinks consumed in the critical period was absorbed, the following formula
is employed:
[Reading + (0.015 x number of hours from time of driving to time of
test)] - [Alcohol contribution of each drink x drinks consumed in the
critical period]
Example: Assume an alcohol concentration of 0.21 two hours after
driving, and the defendant’s weight of 150 pounds and only one drink
was consumed within forty-five minutes of driving. The defendant had
an empty stomach:
(0.21 + 0.03) - (0.025 x 1 drink ) = 0.215

An example of the use of the subtractive retrograde can be found in State v.
Garcia, 165 Ariz. 547, 799 P.2d 888 (App. 1990).

12.4.3 CIRCUMSTANTIAL RETROGRADE

Relation back evidence can include circumstantial evidence to demonstrate
the unlikelihood that te defendant was under .08 alcohol concentration at the
time driving. In State v. White, 155 Ariz. 452, 455-56, 747 P.2d 613, 616-17
(App. 1987), the court noted:

The formula used to determine the number of standard drinks (twelve ounce
beers or one ounce 100 proof shots) that would have to be unabsorbed in the
defendant’s stomach to have the defendant under 0.08 at the time of driving,
but result in the measured reading, is as follows:

Reading + (0.015 x number of hours
from time of driving to time of test)
- 0.079
Alcohol contribution of each drink

Example: Assume the defendant has a weight of 150 pounds, and an
alcohol concentration of 0.21. Assume the test was given two hours
after driving.
0.21+(0.015x2)-0.079=6.44
0.025





The Utah courts have not ruled on this method, but the Arizona Court of
Appeals approved of the use of a circumstantial retrograde for relationship
back to the time of driving and the admissibility of the breath test results in
State ex rel. McDougall v. Superior Court (Klemencic, Real Party in Interest),
170 Ariz. 474, 477, 826 P.2d 337, 340 (App. 1991). Klemencic was cited for
violations of former ARS §§ 28-692(A) and (B), having registered a 0.22
alcohol concentration. Under the former statutes, case law required the State
to relate back a reading to the time of driving before the test result was
admissible. See Desmond v. Superior Court, 161 Ariz. 522, 779 P.2d 1261
(1989)(This interpretation applied from April 6,1989 to September 30,
1992).The trial court suppressed the reading on the defendant's motion based
on the State's alleged inability to relate the reading to the time of driving. The
suppression occurred despite the State's avowal that its criminalist would
testify that Klemencic would have had to have consumed six and two-thirds
standard sized drinks five minutes prior to driving to be at or below 0.10
alcohol concentration at the time of driving. The court of appeals reversed the
suppression.

12.4.4 PHYSICAL SYMPTOMS AS CIRCUMSTANTIAL

EVIDENCE OF RELATION BACK

Symptoms of intoxication observed at the time of the stop may constitute
circumstantial relation back evidence:

Evidence that at that time [of arrest] the person charged smelled strongly of
alcohol, was unable to stand without help, suffered from nausea, dizziness or
any of the other “symptoms” of intoxication would justify an inference that a
test administered some time after arrest probably produced lower readings
than that which would have been produced had the test been administered at
the moment of arrest.

Likewise evidence including defendant’s erratic driving, bloodshot and watery
eyes, odor of alcohol, slurred speech, failed field sobriety tests and difficulty
exiting his vehicle may be sufficient to corroborate breath test evidence for
establishing that a defendant’s alcohol concentration was at or above the per
se limit at the time of driving.





12.5 ADMISSIBILITY OF EVIDENCE BASED ON

MEASURED ALCOHOL CONCENTRATION

It is frequently useful to be able to establish the minimum number of drinks
consumed based on a measured alcohol concentration. This evidence often
impeaches the defendant's reported drinking history (e.g., "two beers").
The formula for determining the minimum number of drinks consumed for a
given alcohol concentration (AC) is as follows:

AC

150 x 0.25

weight = # of drinks

Note that the minimum number of drinks consumed is actually the number of
drinks fully absorbed but not yet eliminated at the time of the test.

Example: Assume defendant's weight is 180 pounds and that the
defendant had an alcohol concentration of 0.24:

0.24

(150 x 0.025) = 11.5 drinks

180

Once the minimum number of drinks has been established by expert
testimony, the prosecutor may want to have the expert corroborate the signs
and symptoms of impairment which were observed by the officer(s), subject
to the parameters of tolerance.

Finally, the State may chose to introduce as rebuttal evidence the minimum
number of drinks consumed based on the highest alcohol concentration
measured. This would be in response to either an attack on the officer's
credibility about observed impairment, or to rebut the defendant’s claim of
drinking less than is scientifically reasonable. Of course the above formula
only gives the minimum number of standard drinks in the defendant’s system
at the time of the test.

If the defendant also gives a drinking history (when drinking began and
ended), a criminalist should be able to calculate the total number of drinks
that were consumed during the drinking period to achieve the measured
amount of alcohol at a time significantly later than the stop drinking time. The
total number of drinks that were consumed will greatly exceed the number of





drinks the defendant admitted to the arresting officer, or that was testified to
during the defense case.

12.6 BLOOD TO BREATH RATIO

All breath tests rely on a law of physical chemistry first described by William
Henry in 1803 as their foundational principle. Henry's Law may be stated as
follows:

The concentration of any volatile substance dissolved in a liquid
is directly proportional to the vapor pressure that the volatile
substance exerts above the liquid.

Although Henry's work was not concerned with alcohol at the time, his law
should be applicable since alcohol is a volatile substance at body temperature
and it dissolves readily in blood and other body fluids.

Alcohol has been found to rapidly proportion itself between the breath in
depths of the lungs and the blood. This equilibrium between alcohol in the
blood and alcohol imparted to the alveolar breath can be expressed in the
form of a ratio. For human beings, the operational ratio for the amount of
alcohol in a given volume of blood and breath delivered at the mouth is
2100:1. This means that whatever the concentration of alcohol might be in the
blood, the concentration in an alveolar breath sample would be 1/2100th as
much.

In 1972, a select international group met at Indianapolis, Indiana, and
reconsidered the value of the ratio. As a result of that meeting the 2100:1
value was reaffirmed. The 2100:1 ratio still stands, although still under attack
by critics. This ratio has been incorporated into the regulations for approval
of quantitative breath testing instruments in many states, including Arizona.
Additionally, all instruments developed and federally approved are based on
this value.





ALVEOLAR AIR
12.7

NOTE: This discussion relates to Frye hearings held in Arizona and is
useful when responding to cross-examination and argument
from defense counsel who will argue the validity of the
intoxilizer 5000.

The methodology used by the Intoxilyzer 5000 to test alveolar (deep lung) air
is both an adequate method of measuring alveolar air, and generally accepted
in the scientific community. State v. Esser, 205 Ariz. 320, 70 P.3d 449 (App.
2003), rev. denied. In Esser, the defense questioned the underlying theory of
respiratory physiology used in alcohol breath testing. The motion “was based
on the conclusions of Dr. Michael P. Hlastala, an expert in pulmonary
physiology who testified for the defense about alcohol breath tests, and on a
Department of Health Services (DHS) regulation that requires breath
specimens to be ‘alveolar in composition.” Id. at 322, 70 P.3d at 451 (citing
Ariz. Admin. Code R9-14-403(B)(1)). Hlastala described an old paradigm in
which the alcohol concentration from the exhaled air was initially expected to
be very low, then rise as the exhalation incorporates alveolar air and then
finally levels out at equilibrium when the exhalation consists of only alveolar
air., He described this as the ‘alveolar plateau’. Id. at 322, 70 P.3d at 451.
Hlastala’s novel premise is that the alveolar plateau does not exist. His
testimony, based on his own research and that of others, was that breath
exhaled from the alveolar region shows a gradual, almost linear increase in
alcohol concentration which only levels off at the end of the breath. Hlastala
also testified “that breath test results can be significantly altered by pretest
breathing patterns such as hyperventilation and holding one’s breath,
anomalies that could not be explained by the old paradigm.” The key points
of Hlastala’s view were summarized by the court as “(1) no significant alcohol
is exchanged between the blood and the breath in the alveoli, and (2) the
alcohol that is detected by breath-testing devices has not been exchanged in
the alveoli, but in the airways via the mucous-bearing tissues found therein.”
Id. at 323, 70 P.3d at 452. Thus, the defense argued the Intoxilyzer 5000
does not and cannot test alveolar air.

The relevant statutes and regulations do not define "alveolar air.” However,
the court did not accept Hlastala’s new definition of alveolar air as
“‘unchanged air from the alveoli,” because, assuming Hlastala’s paradigm is





correct, to do so would render R9-14-403(B)(1) inoperative. The courtinstead
chose to define alveolar air as “air exhaled from the alveoli.” /d. The court
found this definition to be more appropriate since it would accommodate both
the old paradigm and Hlastala’s paradigm. Thus, the court found that the
Intoxilyzer 5000 does test samples that are ‘alveolar in composition.’ /d. at
324,70 P.3d at 453.

The Esser Court placed the burden on the defense to prove their novel
theory that breath testing no longer met the Frye standard for admission of
scientific evidence. See Frye v. United States, 293 F. 1013 (D.C.Cir.1923).
The court stated:

Under Frye, the admissibility of novel scientific evidence depends
on whether the evidence is derived from a scientific theory or
principle that has achieved general acceptance in the relevant
scientific community. Arizona follows the Frye doctrine. And, as the
trial court noted in denying this claim, alcohol breath testing has
been found to be generally accepted in the scientific community,
thus relieving the state from proving its general acceptance in every
prosecution. Accordingly, it was incumbent upon the defense, in
challenging evidence as inadmissible under Frye, to make a
preliminary showing that alcohol breath testing is no longer
accorded general scientific acceptance.

Id. at 323, P.3d at 452 (Citations omitted).

updated 03.22.2007
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13.1 SCREENING

Screening is a vitally important part of any prosecution and impaired driving
cases are no exception. A careful review of the evidence and potential
suppression issues will save an immense amount of grief later in the case.
Since most traffic officers deal with hundreds of motorists and potentially
dozens of DUI arrests in any given month, an impaired driving case will not
get better with time.

Be ensuring that all of the relevant documents and other evidence are
carefully preserved at the beginning of the case, it will be easier to present
a trial on the matter, even if it takes places many months after the arrest.

Additionally, by careful screening procedure, factual shortcomings and
legal obstacles can be dealt with at the beginning of the case.

A well-reasoned screening of a case can indeed be the ounce of

prevention that will be vastly superior to the pound of cure necessary to
correct weaknesses on the eve of trial. Additional care at the outset will
allow the prosecutor to negotiate from a position of strength in any plea





discussions.

13.1.1 JURISDICTION

The matter of jurisdiction, or the appropriate in which to file the case, is not
generally a matter of great concern. A first or second offense, Class B
Misdemeanor DUI without an injury or accident would be filed in the
appropriate justice court or the district court if the municipality or county
has not justice court. A Class A Misdemeanor or Felony DUI must, of
course be filed in the appropriate district court.

An important consideration in screening and preparation for a DUI case is
that, if originally filed in justice court, the defendant will be entitled to a full
trial de novo in justice court. Often referred to as “getting two bites at the
apple”, this is a common defense tactic. Prosecutors should treat these as
any other case and not be intimidated by the prospect of potentially
conducting two jury trials in a DUI case.

13.1.2 THE CHARGING DECISION

As with all cases, the major criteria in deciding to charge with DUI is the
prosecutor’s estimation of the reasonable likelihood of conviction on the
charge. This estimation will be based primarily on information contained in
the police report in four major areas:

. Manner of driving;

. Appearance, demeanor and admissions of the defendant;

. Performance on field sobriety tests; and

. blood / breath alcohol level, drug result, or a refusal to take a

chemical test.

Of the four areas, the first and last are the most important, i.e. persuasive
to juries. The reason for this being, perhaps, in the case of manner of
driving, the juror can put him or herself in the position of a driver either
following or facing the offending driver. The importance of BAC test or a
refusal is probably best explained by Americans’ life-long love affair with
the scientific and the technological.





The optimum situation, from a prosecutor’s point of view, would be
something like the following:

Within ten minutes of the required closing time of a local bar, a peace
officer’s car traveling in the curb side lane is forced to brake abruptly
to avoid hitting a red Corvette which has just pulled out of the parking
lot of the bar in a manner designed to te4st the ability of the car to go
from 0 to 60 mph in record time. The officer follows at twenty feet
and over the course of the next two blocks observes the defendant
proceed in a zig-zag pattern down the street, during which time he
crosses the center line three times, forcing two oncoming cars (the
occupants of which stop to give their names to the officer and will
happily testify at trial) to take evasive action, and barely avoids a
parked car, a street light, and a bus bench as he moves along the
curb. The car continues its erratic journey for another two blocks
after the officer has turned on both his lights and his siren.

The above circumstances, coupled with the inability of the suspect to
produce his driver license, to recite the alphabet past the letter G
(even though he has a Ph.D is nuclear physics, his admission to
having two beers, each totalling a quart, and his submission to a
chemical test which shows his BAC to .15%, would give the
prosecutor a better than average chance of a conviction.

For good or ill, rarely will such a neat and trim DUI present itself to the
prosecutor for a charging decision. If there is very little in the way of bad
driving and there is no chemical test or a BAC below .08%, it may be wise
to consider charging alternatives to DUI such as reckless driving, a traffic
violation, Open Container, or other offenses.

However, simply because there is a low BAC, that does not mean a DUI
may not be the appropriate charge. Depending on the age of the suspect,
their drinking experience, and/or other medications they may be taking, a
driver may well be impaired despite their BAC.

It is important that a prosecutor always review the DUI case based on a
totality of the circumstances before making a charging decision. For
example, if a suspect admits to drinking, taking a prescription pain killer, a
dose of Nyquil and drinking two beers, it may very well be a high-quality
DUI case despite a BAC of only .04.





As a final note, irrespective of any advice contained herein, every
prosecutor should carefully follow their own office’s policies relating to
charging decisions. Many chief prosecutors have policies relating to
screening which have been carefully considered and are based upon the
needs of their respective communities.

13.2 BAIL AND PRE-TRIAL RELEASE

13.2.1 GENERALLY

An impaired driving case is subject to the same provisions for bail and pre-
trial release as any other crime.

Ut. Const. Art. |, § 9 states;

Excessive bail shall not be required; excessive fines shall not be
imposed; nor shall cruel and unusual punishments be inflicted.
Persons arrested or imprisoned shall not be treated with
unnecessary rigor.

Additionally, Utah Code Ann. § states:
77-20-1. Right to bail - Denial of bail - Hearing.

(1) A person charged with or arrested for a criminal offense shall be
admitted to bail as a matter of right, except if the person is charged with a:

(a) capital felony, when the court finds there is substantial evidence to
support the charge;

(b) felony committed while on probation or parole, or while free on bail
awaiting trial on a previous felony charge, when the court finds there is
substantial evidence to support the current felony charge;

(c) felony when there is substantial evidence to support the charge and the
court finds by clear and convincing evidence that the person would
constitute a substantial danger to any other person or to the community, or
is likely to flee the jurisdiction of the court, if released on bail; or
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(d) felony when the court finds there is substantial evidence to support the
charge and it finds by clear and convincing evidence that the person
violated a material condition of release while previously on bail.

(2) Any person who may be admitted to bail may be released either on his
own recognizance or upon posting bail, on condition that he appear in
court for future court proceedings in the case, and on any other conditions
imposed in the discretion of the magistrate or court that will reasonably:

(a) ensure the appearance of the accused;

(b) ensure the integrity of the court process;

(c) prevent direct or indirect contact with withesses or victims by the
accused, if appropriate; and

(d) ensure the safety of the public.

(3) The initial order denying or fixing the amount of bail shall be issued by
the magistrate or court issuing the warrant of arrest or by the magistrate or
court presiding over the accused's first judicial appearance. A person
arrested for a violation of a criminal protective order issued pursuant to
Section 77-36-2.5 may not be released prior to the accused's first judicial
appearance.

(4) The magistrate or court may rely upon information contained in:

the indictment or information;

any sworn probable cause statement;

information provided by any pretrial services agency; or
any other reliable record or source.

(a
(b
(c
(d

)
)
)
)

(5) A motion to modify the initial order may be made by a party at any time
upon notice to the opposing party sufficient to permit the opposing party to
prepare for hearing and to permit any victim to be notified and be present.
Hearing on a motion to modify may be held in conjunction with a
preliminary hearing or any other pretrial hearing. The magistrate or court
may rely on information as provided in Subsections (4)(a) through (d) and
may base its ruling on evidence provided at the hearing so long as each
party is provided an opportunity to present additional evidence or
information relevant to bail.

(6) Subsequent motions to modify bail orders may be made only upon a





showing that there has been a material change in circumstances.

(7) An appeal may be taken from an order of any court denying bail to the
Supreme Court, which shall review the determination under Subsection (1).

13.2.2 PRACTICE TIPS

Subsection (2) of the bail statute provides a great deal of latitude to the
court in setting bail and conditions of release. The only real limitation of
the power of the court in this situation is that any conditions be reasonable
and that they relate to the four considerations of bail:

(a) ensure the appearance of the accused;

(b) ensure the integrity of the court process;

(c) prevent direct or indirect contact with witnesses or victims by the
accused, if appropriate; and

(d) ensure the safety of the public.

1 (d), ensuring public safety, is the most useful tool the prosecutor has at
his or her disposal. By arguing this paragraph, a prosecutor can request
that the court impose any number of conditions upon a DUI defendant,
even before the case is adjudicated. These may include, but are not
limited to:

. Prohibition on alcohol consumption or possession;

. Prohibition on driving unless defendant possesses a valid driver
license;

. Installation and use of an interlock device;

. Attendance at alcohol or substance abuse counseling;

. Regular or random alcohol / drug testing;

. Regular reports to the court;

. Full time employment; and/or

. Any other condition designed to protect the public safety.

An important caveat to this is that bail conditions must not be punitive in
nature. Like any other defendant, the person charged with DUI is
presumed innocent until proven guilty. The conditions of release must be
designed to ensure public safety consideration any number of relevant
factors:





. Criminal history of defendant

. BAC level;

. Driving pattern and other facts of the case;

. Defendant’s behavior and history of alcohol or substance
abuse; and / or

. Defendant’s employment or educational situation;

13.3 PRE-TRIAL MOTIONS

It would be an exercise in futility to list all of the potential pre-trial motions
that may be filed in a criminal case. This manual should give any
prosecutor the basic information needed to formulate a response to the
majority of motions that will be filed by defense counsel. While an effort
has been made to ensure that the most recent cases and statutes are
contained herein, it is imperative that prosecutors verify all cases, statutes
and rules prior to relying on them in a brief or memorandum. The materials
contained in this manual are intended as a starting point for your DUI
practice, not the end thereto.

Many of the common motions encountered in impaired driving cases are:

. Motion for Discovery;
. Motion to Suppress;
. BAC results
. Field Sobriety Test results based on imperfect
compliance with procedures;
. Statements made by defendant due to Miranda violations.

Obviously, this is just a very small sampling of potential motions, but it is
the primary areas of focus by defense counsel.

Upon receipt of a pre-trial motion, the prosecutor should carefully read the
motion and determine what the defendant is arguing or asking for. This is
very important in discovery motions. It has become very common for
defendants to include unusual or specific requests for discovery in the
middle of their standard, boiler-plate requests. By careful reading the
motion, prosecutors can avoid violating their disclosure obligations.

Additionally, a prosecutor should always file a written response to a





defense motion. Do not expect to be able to adequately present an
argument to the court relying only on oral arguments. This will further
assist in the event of a potential appeal.

13.4 PLEA NEGOTIATIONS

It is a well-established reality that nearly 90% or more of all criminal cases,
including impaired driving cases, are resolved through some form of a
negotiated plea. This may range from a straight-up plea with sentencing
recommendations, a reduced charge, remaining silent at sentencing, to
even and outright dismissal of the charge.

13.4.1 GENERALLY

More than twenty years ago, under President Ronald Regan, the
Presidential Commission on Drunk Driving made the following
recommendations which are as relevant today as they were in 1983:

RECOMMENDATIONS - PLEA BARGAINING
Prosecutors and courts should not reduce DWI charges.
COMMENTARY

Prosecutors should charge accurately, not overcharge or
undercharge, and insist upon conviction on the appropriate charge.
Prosecutors should not routinely plea bargain DWI charges to non
alcohol-related offenses. Plea bargaining undermines the express
will of the electorate and minimizes the consequences of engaging in
illegal behavior. No DWI charge should be reduced or dismissed
unless a written declaration is filed by the prosecutor stating why, in
the interest of justice, it requires a reduction, or why the charge
cannot be proven beyond a reasonable doubt.

Additionally, the American Bar Association Section of Criminal Justice
made the following recommendations:

The advisory board believes that plea negotiation, which results in
convictions of lesser, non alcohol-related charges is not an





appropriate means of relieving court congestion and reducing the
number of cases pending. The adverse effects on the highway
safety process - specifically the failure to impose appropriate
sanctions and the lack of a driving record that would identify the risk
the offender poses should he or she be arrest subsequently -
outweigh the time and expense saved by such charge reductions.

The board does; however, recognize that plea negotiation has a
legitimate function in the disposition of some drunk-driving charges.
Specifically, the board recommends the following standards for plea
negotiation:

13.4.2

The prosecutor should determine what charges should be filed;

A reduction or dismissal of the charge is appropriate when:

. It would not result in a substantial change in the
defendant’s sentence;

. It is necessary to obtain the testimony of a material
witness; or

. There is insufficient evidence to prove the prosecution’s
case.

If a plea negotiation occurs, the original charge and the
reasons for the plea negotiation should be placed on the
record, and there should be mechanisms in place to ensure
that the record is available for future sanctioning of the
defendant.

When a drunk driving charge results in a disposition involving a
lesser non alcohol-related offense (such as reckless driving) as
a result of plea bargaining, that lesser should be identified on
the driver’s record as alcohol-related.

RESTRICTIONS ON PLEA NEGOTIATIONS

There are several statutory restrictions placed upon the resolution of
impaired driving cases.





13.4.2.1 NEGOTIATING DRIVER LICENSE SUSPENSION

It was at one time fairly common for a prosecutor to agree to request the
arresting officer to not appear at a driver license hearing in exchange for a
defendant’s plea. This should never be done in an impaired driving, or for
that matter, any other case.

The Utah Rules of Professional Conduct specifically prohibit this type of
negotiation (emphasis added):

Rule 3.4. Fairness to Opposing Party and Counsel.
A lawyer shall not:

(a) unlawfully obstruct another party's access to evidence or unlawfully
alter, destroy or conceal a document or other material having potential
evidentiary value. A lawyer shall not counsel or assist another person to do
any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or
offer an inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal,
except for an open refusal based on an assertion that no valid
obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make
reasonably diligent effort to comply with a legally proper discovery request
by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe
is relevant or that will not be supported by admissible evidence, assert
personal knowledge of facts in issue except when testifying as a witness,
or state a personal opinion as to the justness of a cause, the credibility of a
witness, the culpability of a civil litigant or the guilt or innocence of an
accused; or

(f) request a person other than a client to refrain from voluntarily giving
relevant information to another party unless:





(f)(1) the person is a relative or an employee or other agent of a client; and
(f)(2) the lawyer reasonably believes that the person's interests will not be
adversely affected by refraining from giving such information.

Rule 8.4. Misconduct.
It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of
another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;

(d) engage in conduct that is prejudicial to the administration of
justice;

(e) state or imply an ability to influence improperly a government agency or
official or to achieve results by means that violate the Rules of Professional
Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law.

By knowingly requesting that an officer not respond to an order to appear
before a DLD hearing, a prosecutor would clearly be violation of these
rules. Furthermore, the legislature has repeatedly and expressly indicated
the intent that an impaired driver’s driving privilege should be suspended or
revoked, depending on the circumstance. It is always the best practice for
prosecutors to understand that the actions of the Driver License Division
are beyond the prosecutor’s purview.





13.4.2.2 PLEAS IN ABEYANCE

Pleas in Abeyance, where a defendant has the ability to have his charge
dramatically reduced or dismissed upon completion of certain terms, are
generally not allowed in DUI cases. Currently, pleas in abeyance are
restricted to very limited situations in impaired driving cases:

77-2a-3.1. Restrictions on pleas to driving under the influence
violations.

(1) As used in this section, a "driving under the influence court" means an
intensive judicially supervised treatment program:

(a) as defined by rules of the Utah Judicial Council; and

(b) that has been approved by the Utah Judicial Council as a driving under
the influence court.

(2) (a) A plea may not be held in abeyance in any case involving a driving
under the influence violation under Section 41-6a-502 that is punishable as
a felony or class A misdemeanor.

(b) A plea to a driving under the influence violation under Section
41-6a-502 that is punishable as a class B misdemeanor may not be held in
abeyance unless:

(i) (A) the plea is entered pursuant to participation in a driving under the
influence court; and

(B) the plea is approved by the district attorney, county attorney, attorney
general, or chief prosecutor of a municipality; or

(i) evidentiary issues or other circumstances justify resolution of the case
with a plea in abeyance.

(3) A plea to a driving under the influence violation under Section
41-6a-502 may not be dismissed or entered as a conviction of a lesser
offense pursuant to Subsection (2)(b)(i) if the defendant:
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(a) has been convicted of any other violation which is defined as a
conviction under Subsection 41-6a-501(2);

(b) has had a plea to any other violation of Section 41-6a-502 held in
abeyance; or

(c) in the current case:

(i) operated a vehicle in a negligent manner proximately resulting in bodily
injury to another or property damage to an extent requiring reporting to a
law enforcement agency under Section 41-6a-401;

(i) had a blood or breath alcohol level of .16 or higher; or

(iif) had a passenger under 18 years of age in the vehicle at the time of the
offense.

updated 03.22.2007
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14.1 TRIAL PREPARATION

A. Take Time To Prepare - The importance of adequately preparing and
organizing a case cannot be over-emphasized. Get in the habit of taking
time to prepare. You must know in advance who your witnesses are, the
order of their testimony, what exhibits you have, and through which witness
you will introduce those exhibits. Research and be familiar with applicable
laws and foundations necessary to introduce exhibits.

Know What Is In The Case File - The first step is to review and familiarize
yourself with all of the materials in your case file. You should have a
number of items, including:

the alcohol influence report

police crash report (if applicable)
supplemental police reports

officer's notes

advisement of Miranda forms

implied consent forms

administrative per se form

alcohol concentration test result forms
chemical test instrument maintenance forms
chemical test operator certification





drug influence evaluation report (if DRE evaluation conducted)
toxicological results, including certification

medical records

witness statements

defendant's statement

vehicle registration

defendant's driving record and criminal history

photographs

audio and video tapes of defendant during stop, performance of
FST's, etc.

Review the case file with the law enforcement officer responsible for its
contents to confirm that you have everything. Prosecutors have a duty to
provide to the defense a copy of everything that the officer has regarding
the case. Kyles v. Whitley, 514 U.S. 419, 131 L. Ed. 2d 490, 115 S.Ct.
1555 (1995).

What To Do After Reading Case File - When you read through the case
file, you should:

o Verify that there is evidence that will prove each element of the crime
beyond a reasonable doubt.

o Verify that the officer had legal justification for the stop of the vehicle
(if not a crash), and had probable cause to believe that each element
of the offense was present.

o Verify that the times for the various stages of the DUI investigation
are consistent.

° Identify evidence (for example, photographs) that is mentioned in the
reports, but is not in your case file.

o Identify witnesses whose testimony will be required to prove the
elements of DUI.

After reviewing the case file, you should:

o Gather any evidence that you need, but do not have.





o Decide what your theory of the case is.
o Identify possible defenses and plan strategies for countering them.

° Interview and subpoena witnesses for trial. If the case involves a
crash, seek out specific addresses and points of reference in the
case, and visit the site. Perhaps the crash was observed by someone
living on the street or near the intersection. Contact any ambulance
attendants, paramedics, or emergency medical technicians who
assisted the crash victims. Such people are excellent witnesses
because of their training in the detection of alcohol and/or drug use
and may corroborate the officer's opinion.

Sometimes it will be useful to make contact with a bartender who
served the defendant on the night in question. At times, party hosts
or cocktail waitresses can prove helpful with respect to certain
aspects of the case. Bear in mind that such withesses may be the
defendant's friends and their testimony may favor the defense. But it
is often useful to find out.

- Prepare jury instructions to propose to the court.

- Plan the various stages of trial: voir dire, opening statement,
direct and cross examination of witnesses, responses to
motions to dismiss or suppress, and closing argument. (There
are sections in this manual that discuss each of these steps in
more detail) .

- Organize the items in your case file in a logical consistent
manner so that you can find and refer to the evidence as
needed.

B. Theory Of The Case

You must develop a theory of the case. The theory of the case is simply
your unified approach to all of the evidence that explains what happened.
You have to integrate the undisputed facts with your version of the
disputed facts to create a cohesive, logical position. Your theory must
remain consistent during each phase of trial. The jury must accept your





theory of the case as the truth. Thus, you need a persuasive theory of the
case to intelligently select a jury or prepare your opening statement,
witness examinations, and closing argument.

How do you develop a theory of the case? First, review the elements of
your crime. Second, decide how you intend to prove each of the elements
through your witnesses and exhibits. Third, imagine what evidence the
defendant will present. Fourth, research all evidentiary issues to maximize
the admissibility of your evidence and minimize the defendant's evidence.
Finally, try to determine the strengths and weaknesses of both the
defendant’s and the state’s case.

After you do this, you should have a good idea of what evidence will be
contested. You should gather as much additional evidence as you can,
both direct and circumstantial, to bolster your weaknesses and attack the
defendant's theory of the case. After you have reviewed all the evidence
you can formulate your theory of the case. Once you have your theory of
the case, you should try to determine what the defendant's probable theory
of the case will be. This will help you prepare to cross examine defense
witnesses.

C. Preparing Witnesses For Trial

Interviewing Witnesses

° Make and Keep Appointments - Once you know the case is
going to trial, you should try to interview all witnesses. For most
people, this case will be their first exposure to the criminal
justice system. You should make every effort to be
accommodating when scheduling pretrial interviews with
witnesses.

You should attempt to schedule interviews that do not conflict
with the witness' work or personal plans. You should keep all
appointments.

The importance of interviewing lay withesses cannot be over-
stressed. Lay witnesses are the least experienced witnesses.
Whereas expert witnesses appear often and police officers may





have had special training in courtroom procedures, lay
witnesses called during the case are often testifying for the first
time in their lives.

Reluctant Witnesses - Meet to Avoid Surprises - Occasionally,
a witness will be reluctant to be interviewed or testify. Point out
that the witness' testimony is necessary to the case and that
the only concern is that the witness testify truthfully. Explain
that it is good to review questions that will be put to the witness
at the trial so that there will not be any courtroom surprises. It is
also helpful to talk to the withess about charts, pictures, and
other exhibits that may be used at trial. If such an explanation
over the telephone fails to secure an appointment, at least
request a telephone interview at a time when the witnesses can
respond to your questions.

Acceptable To Discuss Case Before Trial - Tell the witness that
it is acceptable to discuss the case with the prosecutor before
trial. Some people carry the impression that it is somehow
prejudicial to the case to discuss it with anyone prior to trial.
The witness must be advised, therefore, that if asked in court
whether the case has been discussed with the prosecutor, the
witness is to tell the truth.

Explain The Witness' Importance - After rapport has been
developed and the witness' story is told, explain the importance
of the witness' testimony to the state's case. Tell the witness
where the testimony fits into the case to avoid giving the
impression that the witness is only a small cog in some
massive machine.

Discuss Talking With The Defense Attorney - Advise the
witness that the defense counsel may want to discuss the case
prior to trial, and that the witness may decide whether or not to
talk to the counsel. Tell the witness that only the witness can
decide whether or not to meet with the defense attorney and
under what circumstances that meeting will occur. Explain that
should the witness refuse to speak with the defense attorney,
this may be used to attack the witness' credibility. Suggest to
the witness that you and your investigator would like to be





present to ensure that the interview is reported accurately.

Consider Having A Witness To The Interview - Finally, if it is
anticipated that a witness will be uncooperative or will say one
thing in the office and another from the witness stand, have a
court officer, investigator or police officer present when meeting
with the witness. That person can then testify to a prior
inconsistent statement, if necessary.

Preparing Witnesses - \What To Do Before Court

Review Case Report - Review with the witness all events
surrounding the case. Analyze possible defenses. Read
through all statements or reports in the case file with the
witness and check them for accuracy. Add any notes that can
be useful to your case and build questions to ask the witness at
trial. Clear up any contradictions, inconsistencies, and
questions you may have after a thorough reading of the reports
or statements.

Discuss Trial Procedures - Familiarize the witness with trial
procedures to help reduce any uncertainty or potential for
courtroom surprises. Provide instructions on how to find the
courthouse, and familiarize the witness with the physical layout
of the courtroom including the location of the witness stand, the
jury box, and the podium.

Explain trial chronology and identify the examinations that will
be encountered, i.e., direct examination, cross examination,
redirect, and recross. It is often helpful to point out how each is
progressively limited in scope by the preceding one.

Let The Witness Read Prior Statements - Allow the witness to
read prior statements and become familiar with each statement
as a means of preparing for trial. Let the witness see any
physical exhibits that the prosecutor intends to use at the trial.
It is important to go through the foundation questions, if any,
that will be asked about the exhibit and ensure that the witness
is able to identify each important aspect of such exhibits —
spatial relationships, directions, lighting, visibility, and





placement of critical items within the diagram.

Discuss Diagrams - If the witness will be testifying with a
diagram, be sure that the witness knows exactly how the
diagram and the events fit together. It is essential for the
witness to understand the concepts and computational
techniques of the diagram. For this reason, it is essential that
the witness should see the diagram before testifying.

Review Opinion Of Impairment - Review with the witness any
opinions regarding the defendant's state of alcohol or other
drug impairment, and be certain that the witness can articulate
a sound basis for any opinions expressed.

Review Estimates - If the witness' testimony is important as to
estimates of time, distance, speed, or unusual circumstances,
be sure to thoroughly discuss in advance the details so that
they are firmly planted in the witness' mind. Advise the witness
to return to the scene of the crime to refresh the witness'
memory of the environment. If it is possible, go with the witness
— seeing the scene may raise an issue that you should discuss
with each other.

Practice Testimony - After key elements of the testimony are
reviewed, it is often productive, particularly with essential
witnesses, to go through a short role-playing situation during
the pretrial meeting, simulating what the witness will actually
experience on the witness stand during direct and cross
examination. It may be helpful to question the witness in a
manner similar to that used during trial.

Discuss Estimates - If the witness' testimony will involve an
estimation of time, distance, or speed of travel, try to pin down
the details. If the witness will be pointing to an object in the
courtroom to show or demonstrate a distance, test the witness'
ability to do this accurately. Test the witness' ability to
accurately describe things by asking how tall or how old the
witness thinks someone is. It is also important to find out about
the witness' eyesight, hearing, and senses prior to trial.





Prepare For Cross Examination - Prepare the witnhess for cross
examination. Prepare the witness for any special techniques
that the defense attorney has used before. Tell the witness
that, on cross examination, the defense attorney may attempt
to show:

- Bias or prejudice of the witness for or against the
defendant

- Motive(s) of the witness to lie

- Inability of the witness to recollect at the present time

- Inability of the witness to observe or hear at the time in
question

- Unfavorable background or character of the witness

- Inconsistencies in the testimony given

- Inconsistencies or variances found in the witness' prior
statements, either oral or written

- Inability to explain an answer (by limiting the witness to a
yes or no answer)

Discuss with the witness ways to respond to these attacks.

Dress Appropriately - Advise witnesses to dress appropriately
for their role and responsibility. Depending on the jurisdiction,
police officers may wear either their uniforms or regular clothes.
If firearms are not permitted in the courtroom, make sure that
the police officer witness is informed to secure any firearms
outside the courtroom.

Lay witnesses should wear clothing appropriate for court. If that
is not clear, explain that the witness should wear clothing
suitable for church or a funeral. If you are concerned about
what the witness might choose, ask the witness to bring the
clothing to your office before the trial so you can review it.

Learn The Witness' Weaknesses - Discuss any areas of
vulnerability and discourage the witness from holding back any
information at this time. You might also learn about any bias,
special interest, or past criminal record, and make notes of any
such facts that could be used against the witness by defense
counsel.





Preparing Witnesses - Manner Of Testimony

Tell The Truth - In addition to what is said by the witness at
trial, the manner in which testimony is given during direct and
cross examination will contribute greatly to the witness'
credibility. First and foremost, advise the witness to tell the
truth. The jury will see through lies, exaggerations, and
hedging.

Answer The Question Asked - Caution the witness to listen to
the entire question. If the witness does not hear or understand
it, he or she should ask that it be repeated or rephrased. The
witness should answer the question completely, then stop.
Normally, the witness should not volunteer any information, but
can say "May | explain?" Advise the withesses to be concise
and expressive.

Correct Mistakes - It is a good idea to remind the witness that
everyone makes mistakes and, if during testimony the witness
makes a mistake, it should be immediately corrected. The
witness should admit when he or she either doesn't know or
remember something. The witness may feel comfortable
offering an estimate or a range if a distance, time, or other
measurement is requested.

How To Handle Objections - Explain to the witness what to do if
one of the attorneys objects to the testimony. The witness
should immediately stop talking, and should answer the
question only if the judge or the examining attorney tells the
witness to answer it.

Do Not Argue With Attorneys - Urge the witnesses to never
compete with the defense attorney on cross examination. Some
will try, though most will lose in the attempt. The witness should
not try to figure out why the attorney is asking something, but
should just answer the question. Generally, witnesses should
treat both attorneys the same way — with courtesy and
honesty.

Personal Knowledge - Caution the witnesses to always testify





to facts and events personally observed. (This does not apply
to the expert witnesses.) The facts include what was actually
seen, heard, smelled, touched, or tasted by the witness.

Speak Loudly - Ask the witness to be sure to speak loudly
enough for everyone, particularly the jurors, to hear. Ask the
witness to remember that a person's voice often drops when
she is looking at exhibits or standing at a blackboard, so she
needs to make a special effort to speak loudly.

Discuss Refreshing Recollection - If applicable, explain
methods for refreshing the witness' recollection, in case part of
the testimony is omitted or forgotten. If there are prior
statements made by the witness, clarify any inconsistencies
without putting words in the witness' mouth.

Do Not Memorize - Advise witnesses to avoid memorizing what
they intend to say at trial or sounding like what they think a
witness should sound like.

Use Plain Language - Encourage witnesses to talk in plain
language, using their own words. They should not try to
impress, make speeches, or do anything other than respond to
qguestions posed in as direct and unaffected manner as
possible. The statement that "l walked over to the defendant's
car" is preferable to saying "l then proceeded to the
defendant's vehicle." Advise the witness to avoid profanity.

Expert Withesses

Learn the Expert Witness Rules - Ordinarily, withesses can
testify only as to what they have personally observed relating to
a particular case. However, an expert witness, an individual
who has superior knowledge of a subject, is given the
opportunity to share that special knowledge with the court. You
should be familiar with the evidence rules on expert withesses
that apply in your jurisdiction.

Expert opinion is usually admissible only on matters requiring
some special skill, experience or education. If the trier of fact





can reasonably be expected to arrive at a conclusion from facts
admitted at the trial, then expert testimony is not admissible.
One characteristic that distinguishes experts from other
witnesses is that an expert is not required to testify from
personal observation.

Jury Is Not Bound By The Expert's Opinion - Although an
expert witness may be allowed to give an opinion as to the
ultimate facts in a trial (for example, whether or not the
defendant was impaired), the jury is not bound to accept the
testimony or opinion of an expert. The court should not tell the
jury what weight it should give to any expert testimony.
Determining the credibility of the withess and what weight to
give to the testimony are matters exclusively in the jury's
domain.

Get The Expert's Resume - A person who testifies often in
court as an expert will usually have a resume, sometimes
called a curriculum vitae or CV, that outlines the expert's
training, experience, and publications. You should ask your
expert to give you a copy of the resume before court and
become familiar with it.

Interview Expert Before Trial - It is important to interview the
expert witness before the trial. You should have copies of all
relevant case reports available for the expert well before trial.
Often the expert may be able to point out any special problems
or recommend preferred presentation methods that may not
have occurred to you. You should take full advantage of such
input during the case preparation and presentation of evidence
in court.

Review Evidence With The Expert - It is imperative that you
review physical evidence with your expert prior to trial, and get
the expert's opinion as to its adequacy or completeness. The
expert should never be put in a position of having to make spot
judgments as to the identity, form, or substance of the evidence
while in the courtroom. The expert may well claim never to have
seen such materials before, and therefore, to be unable to offer
an opinion.





Discuss Possible Cross Examination - If your expert wrote a
report, you should briefly discuss possible cross examination
about the report. (Remember, your arresting officer may be an
expert on certain issues.) One common defense question is
whether the case report is complete and accurate. You might
remind the expert that although the report should be accurate,
chances are it is not complete. There will always be details or
events that are not in the report. For example, the officer
probably did not say in his report that he had not been drinking.

DUI Experts - Expert witnesses in a DUl case are usually those
individuals who have knowledge about alcohol and other drugs
and their effects on the body. Such witnesses can include
toxicologists, chemists, chemical engineers, biochemists,
medical technicians, technologists, and Drug Recognition
Experts. Their special knowledge can be the result of training
or experience.

Opinions Of DUI Experts - The use of expert witnesses is
allowed in many states in the area of alcohol or other drug
impairment to establish both the principles and methodology of
tests used and the ultimate facts of alcohol or other drug
impairment. Thus, an expert may testify as to the reliability of
the method of breath, blood, or urine analysis. The expert may
also testify as to the effect of the alcohol or drug on the body;
that is, whether the defendant was under the influence of the
alcohol or drug and whether, as a result, driving ability was
impaired.

Use Drug Experts - A word of caution regarding toxicological
evidence of the presence of drugs. Unlike alcohol, whose levels
can be quantified and from which impairment may be inferred,
there are no straight-forward correlations between drug levels
and impairment. The presence of the particular drug in the
system of the defendant does, however, corroborate the
opinion of the drug recognition expert (an officer who has
received specialized training in detecting drug impairment). The
toxicologist and the drug recognition expert are usually the best
experts to clarify this relationship.





14.2 TRIAL

The actual presentation of the DUI trial has been broken down, for the
purpose of discussion, into the major elements of any jury trial: Jury
Selection, Opening Statement, Direct Examination, Cross Examination,
and Closing Argument.





14.2.1 JURY SELECTION

A. ESTABLISHING A RELATIONSHIP BETWEEN THE
PROSECUTOR AND THE JURY PANEL

General Homework

Memorize Last Names Quickly

Speak In Plain English, Not Complicated Legal Terminology
Talk With The Jurors

Listen To The Answers

Do Away With The Podium

Avoid Repeating Questions

Watch The Jurors

Proper Decorum

Educate The Jurors About The Case And The Law
Expose Possible Bias/Prejudice

Challenge For Cause

Peremptory Challenges

B. GENERAL TOPICS OF QUESTIONING TO BE CONSIDERED FOR
DUI CASES

General Background Of The Individual Prospective Jurors

Criminal Record Or Traffic Record Of The Prospective Jurors And/Or
Close Family Members

Knowledge And Use Of Alcohol

Conclusion





A. Establishing A Relationship Between The Prosecutor And The
Jury Panel

Jury voir dire is the first opportunity for you, as the prosecutor, to become
familiar with the prospective jurors. However, it is much more important
that the jurors are at the same time becoming familiar with the prosecutor,
the defendant and his/her counsel. You want to get the jurors on the side
of the prosecution as soon as possible.

General Homework

An effective prosecutor always keeps a handle on the people within the
community. Prior to trial, if all possible, a prosecutor should become
familiar with the jury panel. The size of your practice area and prohibitions
set by your state, county or city may limit your investigation into the jury
panel. This investigation may include:

° Communication within the office to determine if others are acquainted
with the jurors and if they participated in prior cases.

o Jury tracking systems of prior verdicts in which jurors participated.

Use your imagination to develop ways of seeking out information. Always
be discreet and acknowledge the individual’s right to privacy.

Memorize Last Names Quickly

Try to bring the jurors into the conversation by making them feel a part of
the proceeding. Out of respect to the dignity of the courtroom, good
lawyers address the personnel and litigators in the courtroom with a title of
respect, examples being Judge, Prosecutor Smith, Ms. Johnson and the
court reporter. If you cannot remember all the names, pick three or four
jurors that you can remember. It encourages the jurors to like you
personally and professionally by letting them know you care enough about
them to learn their names.





Speak In Plain English, Not Complicated Legal Terminology

Remember that the prospective jurors are out of their element. Probably
not one of them has “exited” his/her “vehicle” or “provided a sample for the
breath-test instrument.” Normal people get out of their cars and take a
breath test. Jurors will feel much more comfortable understanding what is
going on during the proceeding when you speak plainly.

Talk With The Jurors

The way a prosecutor introduces him/herself and asks questions can
influence a juror’s perspective of the case. Therefore, when preparing
questions for voir dire, the form of the questions is important. This is
especially true when the questions are going to be asked by the judge.

The use of group questioning is often more applicable at the beginning of
voir dire. Group questions reduces jurors anxiety and helps them to focus.
Examples of group questions are:

o Do any of you know Judge Reed?
o Do all of you believe that it is wrong for a person to drink and then
drive a car?

Individual questions help pinpoint an issue or develop an opinion for all the
jurors. Examples of individual questions are:

o Ms. Foley, it is my understanding that you are a bartender at the
Blennerhassett Hotel.

o Have you ever had a customer who you thought could not drive a car
because he or she had been drinking?

o Could you tell us what the customer did that made you think this?

Open-ended questions lead the jurors to believe you truly want to know
what they are feeling. Examples of open-ended questions are:

o What do you think about ?
° What do you feel about ?
° Please share your feelings about ?





These questions can help prosecutors open the door to personal view
points without looking pushy or intrusive in the privacy of jurors.
Furthermore, it can lead the rest of the jurors to a discussion of their true
feelings and voir dire becomes a collective discussion rather than a
question and answer period.

Closed questions can help diffuse the impact of defense voir dire. For
example, a juror may say that 25 years ago a drunk driver killed his
brother. This is definitely a juror you want on the panel. To solidify the
results you want, you might ask:

o | am sorry that your brother was killed in a crash where the driver of
the other vehicle was drinking alcohol.

° Can you listen to all of the evidence in this trial?

° Can you listen and follow the judges instructions?

° Once you have heard all the evidence, do you think it is within your
power to make a fair and impartial decision based only upon the
evidence presented in this courtroom on this day?

Try to keep this type of question for the end of your voir dire. Sometimes
this type of questioning may lead the jurors to simply answer the question
with a “yes” or “no” and not give detailed information.

Listen To The Answers

By listening, you can use jurors answers to lead into other areas of
questioning. It also makes the flow of questioning more like a conversation
than an interrogation.

Do Away With The Podium

If possible, do not use the podium as it represents a barrier between you
and the jurors. If permitted by the court, walk freely around the courtroom
or sit at your table. Do what makes you the most comfortable. If you are
comfortable talking with the jurors, it is more likely the feeling will be
mutual.





Avoid Repeating Questions

Another mistake made by prosecutors, is the repetition of questions either
previously asked by you or by opposing counsel. If you feel the need to
revisit an area of questioning already addressed, do it with different words.
An exception to this rule is the intentional repetition of questions to
emphasize the point. Write out your questions and prepare before trial.
Know what you want to ask and do not repeat the same questions. If you
feel the need to revisit an area of questioning already addressed, do it with
different wording.

Watch The Jurors

Sometimes the answers to the questions asked differs from what the
jurors’ body language or gestures indicate. Learn to read between the
lines of the actual answers.

Proper Decorum

If you have achieved the goal of establishing a good rapport with the jurors
you must not break this bond. At the end of voir dire, you have established
that you are credible, trustworthy, competent, and likable. If you present
one image in the courtroom and while on a break, the jurors see an entirely
different image, the bond that you worked so hard to establish can
disappear.

In addition, if you expect the jurors to have respect for the system that we
work in every day, you must show the same respect throughout their
courtroom experience. Be courteous and polite. Address the court
appropriately.

Be prepared and organized. Use the courtroom to your advantage. Let
the jurors know you are in charge by being the only one that presents the
true facts. Above all, never ever embarrass or argue with a juror.

Educate The Jurors About The Case And The Law

Jury voir dire gives you, the prosecutor, the opportunity to educate the
jurors, pique their interest, and prepare the jurors for opening statements.





In DUI cases, lay persons may have little or no knowledge about many
issues. For example, most people know the police have an instrument that
you can blow into that tells how much alcohol is in your system. However,
jurors may be unaware that chemical test results are not required to prove
DUI. If you do not have a chemical test result, be prepared to explain that
in voir dire.

Other areas of education for voir dire include, but are not limited to:

Reasonable doubt

Specific elements of DUI

How individuals act while impaired
Toxicology evidence

Police officer training

Role of expert withesses

In addition, it is always wise to anticipate what the defense will be. Search
for areas that defendants may use to develop sympathy or alliance from
the jurors. Some examples are:

Physically or mentally challenged

Victim of the crime is a relative of the defendant
Age; extremely young or old

Loss of family member or recently divorced
Social or economic status

Alcoholism

Injured in the crash

Single parent with children

Just as a prosecutor uses voir dire to educate the jury, so will a good
defense attorney. Be alert and be prepared. Make sure you prepare the
jurors for opening statements. During voir dire questioning, you should
have laid the groundwork with facts, law, beliefs and opinions. In the
opening you can bring all these areas together and give the jurors a clear
view of the case.

In a simple DUI case where the defendant is a respected member of the
community, you must try to discourage the jury panel from being
sympathetic to the defendant. For example, a juror may empathize with an
individual who just left a Christmas party and was picked up for DUI.





Questions should be asked to dispel jury identification with the defendant.
Expose Possible Bias/Prejudice

During the course of your education of the jury, you should also educate
yourself as to the possible bias/prejudice of the individual jurors so that you
can use your strikes effectively. This education, along with the pretrial
preparation, should en-able you to efficiently use your challenges to
impanel a jury. A juror may be chal-lenged for cause or removed from the
panel through the use of peremptory strikes.

° Challenge For Cause

A party can challenge any juror for cause when legal grounds exist to
disqualify, including any prospective juror who is unable to render an
impartial verdict based on the evidence presented. The proper time
to challenge for cause is before swearing in the jury to try the issue.
Therefore, to discover a recognized statutory or common law basis
for disqualification, you must do a thorough voir dire to prevent
possible bias/prejudice from deciding your case. Be sure you know
your state’s specific challenges for cause.

General areas to be explored for bias/prejudice include:

- Relationships:
u Employer/employee
| Related to parties, to witnesses, or to victim by either
blood or marriage
Connection with law enforcement
Membership in associations
Related to defense counsel
u Has been represented by defense counsel
- Interest in outcome of the proceedings
- Juror has been a victim of DUI
- Pretrial publicity
- Arbitrator in the civil matter
- An action pending between the juror and one of the parties
- Felony/convictions





Trial courts usually have the final say on challenges for cause. In
most juris-dictions, the court must exercise reasonable discretion and
unless abused, the trial court’s decision is final. Make sure your
reason “for striking” are sound. If possible, make your challenges
outside the hearing of the jury. A juror unsuccessfully challenged for
cause may harbor resentment.

Peremptory Challenges

These challenges occur at the end of voir dire and can be based
upon almost anything except gender, religion, ethnicity, sexual
preference, race or minority discrimination.

The United States Supreme Court first addressed this issue in the
case of Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d
69 (1986).

In Batson the Court held that the equal protection clause of the 14"
Amend-ment forbids a prosecutor from using peremptory challenges
to exclude African Americans from a jury based solely on race. The
Court articulated a three-step process for proving discrimination in
the jury selection process. First, a pattern of peremptory challenges
of black jurors may establish a prima facie case of discriminatory
purpose. Second, the prosecutor may rebut that prima facie case by
tendering a race-neutral explanation for the strikes. Third, the courts
must decide whether the explanation is pretextual. Mere denial of a
discriminatory motive or an incredible explanation is insufficient to
rebut the prima facie showing of a discriminatory purpose. Ata
minimum, the prosecutor “must articulate a neutral explanation
related to the particular case to be tried.” 476 U.S. at 98 n.2.

Nevertheless, the second step of the process does not demand an
explanation that is persuasive, or even plausible. “At this [second]
step of the inquiry, the issue is the facial validity of the prosecutor’'s
explanation. Unless a discrimina-tory intent is inherent in the
prosecutor’s explanation, the reason offered will be deemed race
neutral.” Purkett v. Elem, 514 U.S. 765, 770, 115 S.Ct. 1769, 1773,
131 L.Ed.2d 834, 839 (1995).





Subsequently, in Powers v. Ohio, 499 U.S. 400, 111 S.Ct. 1364, 113
L.Ed.2d 411 (1991), the Court held that racial identity between the
defendant and the excluded jurors is not a precondition to raising a
Batson challenge. The state’s discriminatory use of peremptory
challenges harms the excluded jurors by depriving them of a
significant opportunity to participate in civil life. Although an
individual juror does not have the right to sit on a particular jury, s/he
does possess the right not to be excluded from one on the account of
race.

In Georgia v. McCollum, 505 U.S. 42, 112 S.Ct. 2348, 120 L.Ed.2d
33 (1992), the Court expanded Batson to prohibit the defense from
using peremptory challenges to dismiss jurors based solely on race.
The Court determined that discriminatory challenges harm the
individual juror regardless of whether it is the State or defense who
invokes them. The Court rejected the argument that a prohibition
against discriminatory challenges violates a defendant’s
constitutional rights.

Batson was extended to include discrimination based on gender in
J.E.B. v. Alabama, 511 U.S. 127, 114 S.Ct. 1419, 128 L.Ed.2d 89
(1994). Gender-based peremptory challenges cannot survive the
heightened equal protection scrutiny that the Court affords
distinctions based on gender. However, as long as gender does not
serve as a proxy for bias, unacceptable jurors may still be removed,
including those who are members of a group or class that is normally
subject to a “rational basis” review.

In State v. Davis, 504 N.W.2d 767 (Minn. 1993), the Minnesota
Supreme Court declined to extend Batson to peremptory challenges
based on religion. In a plurality decision, the U.S. Supreme Court
denied certiorari. Davis v. Minnesota, 511 U.S. 1115, 114 S.Ct.
2120, 128 L.Ed.2d 679 (1994). In a concurring opinion Justice
Ginsburg made two observations: (1) that reli-gious affiliation is not
as self-evident as race or gender; and (2) ordinarily, questions as to
religious affiliation are irrelevant, prejudicial and improper.

However, in a dissenting opinion to the denial of certiorari, Justice
Thomas joined by Justice Scalia, contended that by refusing to
consider discrimina-tory challenges based on religion, the Court was





ignoring the holding in J.E.B. Justice Thomas stated that “no
principled reason immediately appears for declining to apply Batson
to any strike based on a classification that is accorded heightened
scrutiny under the Equal Protection Clause.” Davis, 511 U.S. at
1116, 114 S.Ct. At 2121, 128 L.Ed.2d at 680.

In United States v. Somerstein, 959 F. Supp. 592 (E.D. NY 1997),
the court acknowledged Justice Ginsburg’s concerns but rejected the
plurality opinion in Davis and held that Batson logically should be
extended to discriminatory use of peremptory challenges based on
religion. However, since the excluded jurors in Sommerstein were
Jewish, the court concluded that a Batson challenge could also have
been raised on the basis of race.

A state has the right under its constitution to be more restrictive or
grant greater rights to its citizens than those granted under the
federal constitution. Individual states may have extended Batson to
include religion, sexual preference or any other category for which
heightened scrutiny is required under the equal protection clause.
Always check state law for guidance on exercising peremptory
challenges. In addition, make sure you reserve enough peremptory
strikes to cover those jurors who you challenged for cause but who
were not excused.

General Topics Of Questioning To Be Considered For DUI
Cases

General Background Of The Individual Prospective Jurors

Age

Children

Marital Status

Driver’s License: do they presently drive and what type of skills do
they consider to be necessary to be a good driver.

Address/area of residence (some jurisdictions do not allow this to be
asked during voir dire)

Education level

Prior juror experience

Other experience in a courtroom, such as a witness or party to an





action; if so can he/she separate their prior experience from this
action.

o Knowledge of the attorneys involved

° Job: Someone may be a waitress, bartender or be connected with
the sale of alcoholic beverages; you can use his or her knowledge
throughout the voir dire

Criminal Record Or Traffic Record Of The Prospective Jurors And/Or
Close Family Members

Convictions

Citations

Arrests

Any family member arrested for DUI

Ever been stopped at a sobriety checkpoint — what was their
experience

o Ever taken a breath test

Knowledge And Use Of Alcohol

° Use of alcohol
° Social drinker
° Beer after work

Conclusion

The way to win a jury’s confidence and trust is to be yourself and be
prepared. Know the facts, the law and as much as you can about the jury
panel. If you can make the jurors feel a part of your world by easing the
tension, by educating them on the issues that will be presented, and by
adding to their desire to hear the rest of the case, you have successfully
accomplished jury voir dire.





14.2.2 OPENING STATEMENT
A. SEIZE AND ELEVATE THE JUROR'’S INTEREST

Develop A Theme

Tell A Story

Prepare

Know The Facts

Know The Legal Issues

Organize

Communicate Effectively

Use Simple Language

Use Voice Inflection (The Orator’'s Most Powerful Tool)
Be Aware Of Your Gestures

Be Careful With Quotations

Do Not Use Notes (Whenever Possible)
Use Exhibits

B. CONTINUE THE EDUCATION AND THE RAPPORT WITH THE
JURORS ESTABLISHED DURING VOIR DIRE

Establish The Seriousness Of The Offense

Content Of The Opening

Elements

Strengths vs. Weaknesses

Leave The Detail Of The Case To The Witnesses To Reveal
Instructions

Commit To The Jurors

Concluding Your Opening Statement

C. CONCLUSION





A. Seize And Elevate The Juror’s Interest

Develop A Theme

In order to embrace the attention of the jurors and inform them about the
case, develop a theme that can continue from opening through closing.
Prosecutors can develop many themes to help organize and communicate
the state’s side of the story. To develop a theme, a prosecutor should
condense the entire case down into a short statement. Use this statement
as the introduction to your opening. A theme helps jurors relate to your
side of the case throughout the entire proceeding. Example:

“Just say no.” On January 1, 1999, Dan Drunkard, the defendant started
out the New Year by “Just saying no.” The defendant said NO to his
girlfriend who asked him not to order any more drinks. The defendant said
NO to his friends who offered him a ride home from the party. The
defendant said NO to Officer Winters who requested he take the breath
test. Lastly, the defendant said NO to little Amy Johnson being able to
celebrate her next birthday.

Other themes:

Party time

One drink at a time

Rolling party

Choice and consequences
Afternoon party delight

Tell A Story

Use a narrative approach to tell the jury the facts of the case. This
narrative can be from the viewpoint of an outsider who watched what
occurred and is reporting back to his friends, the jurors. The narrative can
be from the viewpoint of the victim or the police officer. Evaluate your case
and decide what would be the most effective format for you to employ in
each individual case. Remember to only include that which you can prove
through the introduction of witness testimony or real or physical evidence.





Eliminate the use of phrases such as:

The evidence will show. . .
Mr. Jones shall testify. . .
Whatever | say is not evidence, but the witness will tell you . . .

By eliminating the use of these phrases and telling a narrative story, the
opening statement becomes more persuasive.

Prepare

Know The Facts

Review the facts and know who can testify to prove the elements
necessary. If the prosecutor fails to prepare and misrepresents the
facts to the jury, the bond established during voir dire can break and
trust will disappear.

Know The Legal Issues

If at all possible, resolve all legal issues concerning the admission of
chemical test results, statements, standardized field sobriety tests
results, prior convic-tions, and any other issue that may affect your
case prior to trial. Remember, never promise the jury evidence that
you cannot produce. For example, to blurt out the chemical test
result was a .20 without being positive of the admissibility of such
result may lead to objections from the defense, and the possibility of
a mistrial.

Organize

Decide how you are going to present an organized and
understandable case. Remember, during opening statement, your
emphasis should be on your theme. This may be achieved through
several methods of organization. Organize your opening in
chronological order, topic by topic, or a combination of the two. A
prosecutor who does not organize his thought process, may lose his
train of thought and in turn lose the jurors’ attention. It is also
important for the jurors to be able to follow the flow of the case.
Without organization, this cannot occur. More importantly, you can





lose your credibility with the jury by being unorganized.

Communicate Effectively

Use Simple Language

Do not use legalese. For example, say the police officer got out of
his car instead of exited his vehicle.

Use Voice Inflection (The Orator’'s Most Powerful Tool)

Raise and lower your voice to emphasize the important parts of your
opening. Draw the attention of the jurors to your words by using
voice inflection. Do not use a monotone voice. You will lose the
jurors’ interest.

Be Aware Of Your Gestures

Find a way to use body language to your advantage. Videotape
yourself and review the result of your work. It is amazing how fiddling
with the change in your pocket or snapping the lid of your pen calms
you but irritates everyone else. Be careful not to be too
melodramatic. Do not make it appear to the jury you are acting. Be
sincere.

Be Careful With Quotations

Almost never quote your own witness in opening statements. Do not
be afraid to quote the defendant’s statements documented within
police reports or notes. Sometimes defendant’s statements can lead
you to your best themes. For example, “Man, | didn’t think | was that
drunk!” or “I only drove because | was less drunk than she was!”

Do Not Use Notes (Whenever Possible)

Never read from or memorize the notes. If you need notes, use them
as little as possible. Try not to carry notes with you. Leave notes at
the podium or counsel table and refer back to them only as needed.
Remember to keep to the theme.





Use Exhibits

Jurors love to view exhibits that clarify the facts while you are speaking.
Pictures of the crash, diagrams of the intersection, or evidence seized,
such as beer cans, will reinforce your opening statement. In addition,
viewing the exhibits helps the jurors retain the important issues presented.

Preparation of the exhibits helps the prosecutor become more familiar with
his own case. Evidence that can be fairly admitted into trial may be used
during opening statements. When in doubt obtain prior judicial approval
before using evidence which may not be admissible.

B. Continue The Education And The Rapport With The Jurors
Established During Voir Dire

Establish The Seriousness Of The Offense

Although we all know that jurors love to sit on the panel of the latest
murder or the sexual assault case that has made the headlines, never
apologize for presenting a DUI case. You can find an avenue to express
the seriousness of these cases within the facts of the simplest DUI.

For example, if the police just pull over a car because of erratic driving, you
may point out that the police officer saw the car cross the double line into
the other lane of traffic twice. Any juror who is a driver and has seen this
happen, knows the feel-ing of helplessness and fear that overcomes a
possible victim. By drawing on their own experiences, jurors will see and
feel for themselves the seriousness of the case.

In addition, you must be careful about the tone you set during opening
statement. Usually the DUI defendant will not be a hardened criminal.
Make the offense the issue as opposed to the personality or the
defendant’s status in the community.

Content Of The Opening

° Elements





Be sure to incorporate all the elements of the offense in addition to
the jurisdiction and date. Through the story, give the perspective of
the witnesses. Remember, try not to say, “Officer Winters shall
testify to. . .” Instead say, “The defendant drove down the road
crossing the center line twice.”

o Strengths vs. Weaknesses

No one can agree whether it is better to point out your weaknesses
or to let the defendant bring them up and then attack.

In order to keep the bond of trustworthiness and credibility with the
jurors, it is often much better to bury those weaknesses between
your strong points. The prosecution has the benefit of going first.
This gives the state the opportunity of choosing how to break the
news in a manner most beneficial to the prosecution. Begin and end
with your strongest points.

o Leave The Detail Of The Case To The Witnesses To Reveal
In an opening statement, the jurors need to know that a trained
officer administered a breath test and the result was .23. Pique their
interest and make the jury want to hear the trained officer’s
testimony. He can tell them his training, experience and how he
administered the test.

° Instructions

Although it is improper to argue the instructions in opening include, to
the extent possible, all the elements of your instructions.

Commit To The Jurors

Remember that your opening statement is a commitment to the jurors that
you can produce evidence to prove the case. Make sure you fulfill that
commitment.

Concluding Your Opening Statement






In concluding your opening statement be direct, forceful, and concise.
Prepare the conclusion and practice. You want to end forcefully, assuring
the jury that you are in control. Tell the jury you will be asking for a guilty
verdict at the end of all evidence.

C. Conclusion

Opening statements are the most important part of the trial. Studies have
shown that 80% of jurors reach the same verdict at the end of the trial as
they would have reached at the end of opening. Opening statements done
correctly and in conjunction with a well done voir dire, heighten the jurors’
interest and desire to hear the witness’ testimony.
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J. Redirect Examination Of The Chemist

A. Introduction: Goals Of Direct Examination

Direct examination provides the foundation for the rest of the trial. The
other seg-ments of the trial are constructed from the building blocks of
direct examination. For example, the strength of the opening statement
depends upon the prosecutor’s confidence in anticipating an effective
presentation of the State’s case. Similarly, a successful closing argument
is predicated on a thorough and logical presentation of the evidence. This
chapter will discuss what the prosecutor should seek to accom-plish during
this very essential part of the trial and will give some practical tips and
sample questions to help the prosecutor effectively conduct the direct
exami-nation of the arresting officer and the chemist or criminologist in a
DUI trial. The prosecutor’s goals during direct examination are twofold:
The prosecutor must elicit testimony and present sufficient evidence to
factually and legally satisfy each ele-ment of each charge alleged against
the defendant. Further, the prosecutor’s more challenging goal in direct
examination is to present the evidence in as clear and simple a manner as
possible, thereby maximizing the persuasive weight of the evidence to the

jury.
B. Preparation

Witness Interview

In a typical driving under the influence trial, the main witness will be the
arresting officer. If at all possible, try to meet with the witness prior to the
start of the trial, regardless of the experience level of the withess. Review
the arrest report prior to the interview. In addition, instruct the witness to
also review his or her report first, providing a copy to the officer if he or she
does not bring a copy to the interview.

In the interview, go over the details of the arrest with the officer from the
time the officer first observed the defendant to the conclusion of the
officer’s contact with the defendant. Let the officer describe the events in
narrative form, then go back over the various segments of the case in
greater detail, fleshing out the facts with follow-up questions. Clarify all
times and distances mentioned by the officer, as these are frequently
fruitful areas for defense cross examination. The prosecutor should
request that the officer check his or her daily activity log for the date of the





defend-ant’s arrest in order to refresh the officer's memory of the event of
that date. The officer’'s background, training and experience in law
enforcement, and, more specif-ically, his or her experience in the area of
DUI enforcement should be thoroughly covered in the witness interview.
Ask the officer about his or her education and employment history prior to
joining law enforcement — it may be pertinent to the case.

If the prosecutor intends to have the officer demonstrate any standardized
field sobriety tests for the jury, he or she should inform the officer during
the interview and allow the officer to demonstrate the tests for the
prosecutor, prior to giving testimony. Even if the prosecutor does not
request the officer to perform the physical tests during direct examination,
the officer should be prepared for such a request from the defense
attorney.

Assuming that the case includes an observed pattern of driving, the officer
should prepare a diagram of the streets where the driving occurred,
preferably including the point where the defendant was first observed and
the location where the car was stopped. Check the accuracy of the
diagram with a street map and view the scene of events, if time permits.
The prosecutor should also take photographs, if possible. The direct
examination will benefit from the prosecutor having an excellent grasp of
the facts. Have the officer explain the defendant’s driving pattern, using
the diagram; however, the actual drawing of the paths of the cars should
be saved for the witness’ testimony in front of the jury.

Be sure that the officer brings to court any evidence relating to the case,
such as a breath test printout, urine or blood sample, videotape, or
weapon. Determine whether the officer can establish the chain of custody
for items that are susceptible to alteration, or where it is necessary to trace
the origin of the evidence to its source. Additional withesses may be
needed to fully establish the necessary chain of custody.

Ask the officer if anything else occurred during the contact with the
defendant that is not in the report and has not already been discussed,
such as additional statements made by the defendant, previous contacts
between the defendant and the officer, or the presence of additional
witnesses. Ask if there is anything else pertaining to the case that has not
been turned over to the prosecution. Advise the officer if he or she should
appear for testimony dressed in business attire or a police uniform.

Finally, the prosecutor should prepare the officer for cross examination. |f





there are mistakes in the report, the officer should be asked to explain the
mistake, omission or discrepancy. As with all witnesses, remind the officer
that if he or she is asked a question and does not know the answer, or
cannot recall, he or she should not hesitate to say so. Tell the officer that
the arrest report may be used to refresh his or her recollection, if
necessary.

Exhibits

In a standard DUI case, the prosecutor will probably have several items,
real or demonstrative, that he or she will seek to have introduced into
evidence. Appropriate use of these exhibits will enhance the quality and,
therefore, the persuasive level of the presentation.

Such exhibits may include: diagrams, maps, photographs, video or
audiotapes, written statements, records relating to the maintenance of the
breath-testing instrument, liquor bottles, driver’s license information and
medical records.

° Examine All Exhibits Closely

Before beginning the presentation of the State’s case, it is essential
that the prosecutor adequately prepares his or her exhibits for trial.
Go over all exhibits carefully, reviewing them with a critical eye.

Make sure that the exhibits do not contain information that may harm
the prosecution’s case. Possible conflicts or discrepancies may exist
between the exhibits and the anticipated testimony of the witnesses,
e.g., barely legible details contained in medical records. Examine the
exhibits for such discrepancies and anticipate how the defense might
attack and possibly use the exhibits to its advantage.

It is preferable to use exhibits that are visually interesting, attractive
and clear. Consider enlargements, overhead projectors, and the use
of color. On the other hand, avoid using exhibits that are boring,
repetitive or hard to read.

o Show All Exhibits To The Defense

The prosecutor should show all exhibits to the defense outside the
presence of the jury, prior to the start of the trial.

° Mark Exhibits For Identification





Arrange the exhibits in the order in which they will be presented. The
prose-cutor can either mark them, or ask the court clerk to mark
them, depending upon the practice in the particular court. If the
exhibits are marked in advance, the prosecutor will not have to
interrupt testimony to have them marked and will appear more
prepared in front of the jury.

C. Conducting Your Direct Examination

Order The Sequence Of The Witnesses

Plan to call witnesses so that the order of their appearance helps tell the
story. Generally, in a typical DUI case without a crash, the prosecutor will
want to present the withesses’ observations of the defendant
chronologically. For example, call the person who observed the driving
pattern as the first witness.

If another officer or officers completed other portions of the investigation,
call them in sequence.

Keep in mind, however, the general rule that people remember best is
what they hear first and last. If the case has several officer and/or civilian
witnesses, start with a strong witness or dramatic event and end with a
strong witness whenever possible.

Ask Simple, Direct Questions

The prosecutor’s job is to educate the jury. Questions should be kept short
and understandable. A complex, lengthy question may yield a confusing or
misleading answer. During direct examination, the focus should be on the
witness, not the questioner. Ask the witness to tell his or her story in a
smooth chronology, guided by the prosecutor’s questions. Remember,
the question asked is as important as the witnhess’ answer.

For his or her first few trials, the new prosecutor may feel compelled to
write out all questions ahead of time. However, hopefully the attorney will
ultimately choose to outline the important areas that need to be covered.
The danger in relying on prepared questions is that the attorney’s focus will
tend to be on his or her notepad, instead of on the witness. It is important
to listen to the witnesses’ answers and adjust questions accordingly.

Highlight Important Facts






The prosecutor can present the case in a more persuasive manner by
highlighting critical testimony for the jury. This can be done through
repetition. For example, incorporate the withess’ answer into the next
question. If the jury did not hear the information the first time, they will
hear it in the next question.

For example, the witness testifies:

‘AFTER THE CAR STOPPED, THE DRIVER OPENED THE DOOR AND
FELL OUT OF THE CAR'”

The prosecutor can then ask:

“‘AFTER THE DRIVER FELL OUT OF THE CAR, WHAT HAPPENED
NEXT?”

Use follow-up questions to elicit additional details about important facets of
the case, e.g., the officer’s observations of the defendant’s objective signs
of impairment.

Be sure that the witness paints a clear picture for the jury, rather than
glossing over an important piece of evidence. If a withess says that the
defendant appeared “drunk”, the prosecutor should be sure to draw out a
more detailed description to substantiate the conclusory word “drunk.”

For example:

Q: PLEASE DESCRIBE THE DEFENDANT'S APPEARANCE.
. HE LOOKED DRUNK TO ME.

A

Q: WHAT MADE YOU THINK THAT HE LOOKED DRUNK?

A:  HIS EYES WERE RED AND WATERY, HIS CLOTHES WERE
DISHEVELED AND HE WAS HAVING TROUBLE WALKING.

IN WHAT WAY WERE THE CLOTHES DISHEVELED?

HIS SHIRT WAS UNBUTTONED AND HIS SHIRTTAIL WAS
HANGING OUT OF HIS PANTS. HIS TIE WAS CROOKED. HIS
PANTS WERE UNZIPPED AND HE WASN'T WEARING ANY
SHOES.

0

Q: WHAT DID YOU MEAN WHEN YOU SAID HE WAS HAVING
TROUBLE WALKING?
A: HE WAS WALKING VERY SLOWLY AND SWAYING FROM SIDE





TO SIDE. HE DIDN'T WALK IN A STRAIGHT PATH, BUT KIND OF
ZIGZAGGED FROM THE CAR TO THE SIDEWALK.

Although the focus should be on the witness during direct examination, the
prosecutor can focus the jurors on particular parts of testimony with his or
her voice and body language. Changes in volume, movement from the
podium, or a well-placed pause will attract the jurors’ attention.

Use Demonstrative Evidence

Anticipate the exhibits that you will seek to introduce into evidence and
become familiar with the necessary foundation that must be established for
admissibility. Relevance is a prerequisite to admissibility, therefore, before
an exhibit is introduced, the prosecutor must demonstrate a link between
that exhibit and a material issue in the case.

As a general rule, the proponent of the evidence must establish (1) that the
witness recognizes the exhibit; (2) that the withess knows what the exhibit
looked like on the relevant date; and (3) that the exhibit is in the same
condition or substantially the same condition now as when the withess saw
it on the relevant date.

For example, to introduce a photograph of the scene where the
standardized field sobriety tests were administered, the prosecutor might
ask the police officer withess the following questions:

Q: | AM SHOWING YOU A PHOTOGRAPH MARKED AS STATE'S
EXHIBIT 3 FOR IDENTIFICATION. DO YOU RECOGNIZE THE
AREA DEPICTED IN THE PHOTOGRAPH?

A:  YES.
Q: PLEASE DESCRIBE THE AREA PICTURED.
A:  THE PHOTOGRAPH SHOWS THE NORTHWEST CORNER OF

BROADWAY AND 1ST AVENUE.

Q: DOES STATE’S EXHIBIT 3 ACCURATELY REFLECT THE WAY
THAT CORNER APPEARED AT 11 P.M. ON DECEMBER 1, 1995,
THE TIME AND DATE OF THE DEFENDANT’S ARREST?

A:  YES, IT DOES.

The prosecutor should make sure that the witness is familiar with the
exhibit and that the necessary foundation was fully discussed during the





witness interview.

For documentary evidence, the prosecutor should become familiar with the
neces-sary foundational requirements of the Business Records and the
Official Records or Public Records exceptions to the Hearsay Rule. These
exceptions are frequently relied upon in DUI cases to introduce records
relating to the alcohol testing instruments, medical records, police records
and other documentary evidence.

D. Sample Direct Examination Questions

The Arresting Officer

In a typical DUI case, i.e., a case not involving a crash, the prosecutor
generally has two main witnesses: the arresting officer and the chemist or
criminologist. The arresting officer will testify about driving observations,
objective signs of impair-ment, the administration of standardized field
sobriety tests (SFSTs), and the breath test, if applicable. The prosecutor
should keep in mind that appropriate direct examination questions
generally begin with “who,” “what,” “when,” “where,” “how” or “why.” Below
are a series of sample direct examination questions. These questions are
not intended to be exhaustive. Additional questions will be required based
upon the facts of each case. These questions are for guidance only and
may not be applicable in your state. Be sure to talk with the witness before
trial to determine what questions the chemist/criminologist wants to
include. The chemist/criminologist may have a list of questions for use.

Suggested topics for additional questions are noted throughout these
sample questions:

o What is your occupation and assignment?

o How long have you been a (police officer with the city of

__/ highway patrol officer for the state of )?

o Did you attend a law enforcement academy? Did you receive any
training regarding the investigation of driving under the influence
offenses? Please describe that training.

o Have you received any training in this area since you graduated from
the academy? Please describe that training.





(If the officer is a traffic officer) How long have you been employed in
traffic enforcement?

Please describe any other experience you have had that relates to
driving under the influence investigation?

Approximately how many times have you participated in arrests for
driving under the influence?

Approximately how many times have you stopped a driver suspected
of being under the influence, and then released the driver because
your investigation determined that he or she was not under the
influence?

Were you on duty on (Date of offense) at about
__ (Time of first observation)?

What was your assignment at that time? What shift were you
working?

Were you in a marked patrol car (or motorcycle)?
Were you in uniform?

Were you alone or with a partner? (If with a partner: who was your
partner? Who was driving the patrol car?)

Vehicle in Motion -- Initial Stop

On (date of offense) at about (time of
first observation), did a car attract your attention?

Where was that car at that time? Please describe the area. Is that
within the county (or city) of ?

Where were you when you first saw that car?
Describe the car that attracted your attention?
Why did that car attract your attention?

Have you prepared a diagram of the area around






__ (Location of driving and arrest)?

(Have diagram marked for identification, if not done in advance.)
Officer, | am showing you State’s 1 for identification, did you prepare
this diagram?

Who asked you to prepare it? When did you prepare it?

Does the diagram fairly represent the location as it appeared on
_ (The date of the offense)? —

Is the diagram drawn to scale? (Hand-drawn diagrams are generally
not drawn to scale, but are still permissible if they fairly represent the
scene.)

Please describe the notations on the diagram.

At this point in the testimony, the prosecutor should develop the
entire driving and stopping pattern, using the diagram. The
prosecutor should be sure to cover all of the following areas that are
applicable to the case:

- locations of officer and defendant’s car when first observed;
- distance between officer and car;

- speed of defendant’s car;

- road, traffic, weather and lighting conditions;

- description of defendant’s driving pattern;

- driver’'s response to red lights, siren, horn, loudspeaker;

- manner in which defendant stopped; and

- distance from curb that defendant’s car was stopped.

The officer should note on the diagram every location where
something significant occurred, with the prosecutor instructing the
officer to use specific notations, e.g., “D-1" for location where officer
first observed the car; “P-1" for location of officer when first
observations were made. The prosecutor should move the diagram
into evidence at this time to avoid the opportunity for defense counsel
to mark on the diagram.

In many cases involving traffic crashes, the officer does not actually
observe movement, operation, or even control of the vehicle. A
common scenario is that the officer comes upon the scene of a one-
car collision (or a collision with a parked car). The defendant is
outside the car. There are no other withesses at the scene.





Based on circumstantial evidence, the officer concludes that the defendant
was the driver. In such a case, the prosecutor needs to elicit facts that
establish that the defendant was the person who was driving or operating
the vehicle.

For example, the prosecutor should ask questions of the officer that
address the following areas, as applicable to the facts of the case:

- distance between the defendant and the vehicle;

- absence of any other people in the area of the collision;

- driver’s door unlocked; other doors still locked;

- character of the area (residential, commercial, rural);

- time of crash/frequency of police patrol in that area;

- adjustment of seat and mirrors match defendant’s size;

- location of keys;

- injuries to defendant consistent with collision/defendant’s hair
embedded in broken windshield;

- defendant is registered owner of vehicle.

Keep in mind that the corpus delicti rule requires some independent,
albeit minimal, evidence that an individual drove (or operated) the
vehicle while impaired by alcohol before the defendant’s admission of
driving will be admitted into evidence.

Personal Contact

After the car stopped, what did you do?

Did you observe the driver at that time?

Do you see the driver in court today? Please identify the driver for
the jury by describing what that person is wearing today. (Or please
point out the driver for the jury.) For the record, the withess has
identified __ (name of defendant).

Was anyone else in the car with the defendant?

Please describe the defendant’s appearance at that time.

The prosecutor should follow up with questions covering the period
from just after the stop to just before the SFSTs. These questions





should be designed to elicit information about the following areas:
odor of alcohol on defendant’s breath and from car; a description of
the defendant’s face, eyes, clothing, speech, walk; the manner in
which the defendant located and displayed his license and
registration; any observable injuries; and statements of the defendant
which should be admissible as investigative, as opposed to custodial.

The prosecutor should be sure to have the officer explain in detail
terms such as “slurred speech,” “staggered,” and “unsteady on his
feet,” thus painting a complete picture for the jury. It may be helpful
to ask the officer to mention the things that the defendant did
correctly. Many defense attorneys elicit this information on cross
examination in an effort to raise doubts not only about the
defendant’s degree of impairment, but also to raise questions about
the one-sided presentation by the prosecution. Including this
information in direct examination may foreclose this sometimes
effective defense tactic.

Some law enforcement agencies are now videotaping portions of
their DUI investigations. If the case includes a videotape, the
prosecutor must make it available to the defense and he or she will
probably want to play it for the jury. Even it is not especially helpful in
showing the defendant’s impairment, the prosecutor may still want to
introduce it.

Otherwise the prosecutor runs the risk of having it displayed by the
defense with the inference that the prosecution was holding back
critical evidence from the jury because it was favorable to the
defense. In some jurisdictions, prelimi-nary breath testing devices
(PBTs), also called preliminary alcohol screening (PAS) devices, are
used by law enforcement as investigative tools in DUl cases.
Generally, PBT results are not admissible in trial. However, since
this is an area of law impacted by technological advances in the
instruments, check the applicable state law. If PBT results are
admissible in the applicable jurisdic-tion, the prosecutor should be
prepared to lay the appropriate foundation to establish the
maintenance of the instrument and the accuracy of the result.

At this time, based on your observations of the defendant and his or
her driving, did you form a suspicion (“‘opinion” may be too strong at
this early stage of the investigation). as to the state of the
defendant’s sobriety?





What was that suspicion?

Pre-arrest Screening

Based on that suspicion, did you ask the defendant to perform some
standardized field sobriety tests (SFSTs)?

What are standardized field sobriety tests?
Where did you ask the defendant to perform the SFSTs?

What was the condition of the surface at that location? (Level or
sloped surface? Smooth or rocky? Wet or dry?)

What were the lighting conditions?

Which test did you ask the defendant to perform first?

What instructions did you give to the defendant?

Did you also demonstrate the test for the defendant?

Did it appear that the defendant understood your instructions?

Did the defendant attempt to perform the (Name of
the test)?

Describe the defendant’s performance.

(The prosecutor may want to use an exhibit enlarging the officer’s
notations of the defendant’s performance on the SFSTs. If so, it
should be displayed at this point. The officer should explain the
exhibit, then the prosecutor should introduce it into evidence. The
officer’s explanation should include what he or she was looking for in
the defendant’s performance.)

Did you ask the defendant to perform another SFST? Which one?
Repeat questions for each of the remaining SFSTs.

In your opinion, did the defendant satisfactorily complete this series
of standardized field sobriety tests? (Avoid using the terms “pass”
and “fail.”)





After the administration of the standardized field sobriety tests, did
you form an opinion as to whether the defendant was under the
influence?

What was that opinion?

What factors did you consider in forming your opinion? (Officer
should include the TOTALITY of all observations: driving, objective
signs, and SFSTs.)

What did you do next? (Placed defendant under arrest.)

At this point, the prosecutor should ask questions to cover the events
that occurred after the arrest. The following areas should be
included, if applicable: statements made by the defendant in
response to routine questions regarding sickness or injury; the giving
of the alcohol test admonition; the defendant’s selection of, or refusal
to submit to a chemical test, the giving of Miranda warnings and any
statements made by the defendant if admissible.

The following are sample questions designed to cover these areas:

Sickness, Injury, Weight

Did the defendant complain of any physical defects or injuries before
or during the SFSTs? Did you observe any physical problems? (If
yes, did you take that information into account in evaluating the
defendant’s performance on the tests?)

Chemical Test Admonition

Did you explain to the defendant that she/he was required to submit
to an alcohol test? (Check individual jurisdiction for requirements of
the implied consent law.)

(If applicable) Did you read a statement from a document? Please
read the statement to the jury in the same manner that you read it to
the defendant. (If the admonition was paraphrased, the officer
should explain the requirement to take a test in the same manner as
it was explained to the defendant.)

Did the defendant agree to take a chemical test?





What did the defendant say? (Indicating the test chosen or the exact
words of the defendant’s refusal statement.)

Breath Test

Where did you take the defendant to administer the breath test?
What instrument did you use to administer the test?

Have you received any training in the operation of this instrument?
Where and when did you receive this training?

Did your training include instruction on how to operate the
instrument?

Did you receive any practical experience in operating the

_ (Instrument used) during your training?

Did your training include the use of a checklist that includes the steps
taken when administering a breath test?

Did you pass a test as part of your training?
How many times had you administered a breath test on the

_ (Instrument used) before you administered the test to the
defendant?

Did you use a checklist when you gave the breath test to the
defendant?

To the court: your honor, | am holding a piece of paper entitled
__(Caption on checklist) which has been shown to defense counsel
and marked as State’s Exhibit # for identification. May |
approach the witness?

Officer, | am showing you State’s Exhibit # for identification.
Do you recognize it?

What is it?

Whose writing is on the checklist?





Did you follow the steps in the order as listed on the checklist?

Did you make all of the entries on the checklist at the time you
administered the breath test to the defendant?

Did you observe the defendant for a period of time before
administering the breath test?

For how long?

Why were you watching the defendant?

Where was the defendant during this waiting period?
Was the defendant handcuffed?

Did the defendant eat, drink, smoke, vomit or regurgitate during this
waiting period?

What time was the breath test run?
How many samples were obtained from the defendant?

Did the instrument produce a printout indicating the results of the
test?

Did you attach the printout to the checklist immediately after the test
was given?

Please look at the printout attached to State’s (The
checklist.) Is that the printout that was produced by the instrument
after the defendant’s test?

Are the results noted on the printout on State’s the results
you obtained when you administered the breath test to the defendant
on (date of arrest)?

Were the results recorded by the instrument consistent with your
observations of the defendant?

Many courts will not allow the officer to testify to the results of the
defendant’s breath test until the chemist or criminalist testifies that





the instrument was in proper working order. Moreover, it is generally
more effective to build up to the test result, saving it for near the end
of the prosecution’s case.

Blood Or Urine Test

Although the breath test is the most commonly administered chemical test,
the prosecution may be confronted with a DUI case in which the defendant
provided a blood or urine sample for alcohol testing. Since a blood or urine
sample is suscep-tible to tampering, and since the sample must be traced
back to the defendant, the prosecutor must prove chain of custody of the
sample. The chain of custody must be shown from the time the sample
was obtained from the defendant to the time the sample was tested by the
police laboratory. Generally, most police agencies gather the samples in
vials or containers that are then sealed and booked into evidence. The
prosecutor should ask the officer to detail the manner in which the sample
was obtained and go step by step into how the container was sealed and
marked.

The prosecutor should be aware that in many jurisdictions it is customary
to enter the actual sample into evidence once the necessary foundation
has been laid. However, some jurisdictions will not allow body fluids to be
brought into the courtroom. In those courts, the prosecutor may have to
proceed by way of stipulation or by using photographs of the sample and
the evidence envelope.

Blood Sample

° Did you request a blood sample?

° Did you observe the defendant’s blood drawn?

o Where was it drawn?

o Was the blood drawn in your presence?

° From what area of the defendant’s body was the blood drawn?
o Who drew the blood?

° At what time was the sample taken?





Did the nurse/phlebotomist/doctor/technician clean that area of the
defendant’s body? Check individual jurisdiction for categories of
persons authorized to draw blood and whether prosecutor is required
to call that person as a witness at trial.

Do you know what kind of cleansing solution was used? (Usually
Betadine, peroxide or aqueous zephiran.) Does that solution contain
alcohol?

Before the blood was drawn, did you observe the vial?

Was it empty?

What was in it? (Powder preservative.)

After the blood was drawn, what did you do with the vial?

Were any seals placed on the vial?

Did you make any notations on the vial?

If applicable: Did you place the vial inside an evidence envelope?
Did you place any seals on that envelope?

Did you mark the envelope in any way? How?

What did you do with the vial/envelope after it was sealed and
marked? (Booked it as evidence.)

Did you bring that vial/envelope to court with you today?
To the court: your honor, | am holding (Describe the vial or the
envelope and how it is labeled or marked.) May this be marked as

State’s Exhibit # _for identification? May | approach the witness?

Officer, | am showing you State’s Exhibit # for identification. Do
you recognize it?

What is it?

How do you recognize it?





o When was the last time that you saw this vial/envelope?

° When was the next time?

o Did you bring it to court today?

° Where did you obtain the vial/envelope before coming to court today?

o Is it the same condition as it was when you last saw it on
(date defendant’s blood was drawn)? (No. The original seal is
broken and an additional seal has been added by the crime lab
following its analysis of the blood sample.)

Urine Test

The person who obtained the defendant’s urine should be the same sex as
the defendant. The prosecutor will need to call the person who actually
observed the defendant urinate in order to establish the necessary chain of
custody for introduction of the urine test result.

Did the defendant give a urine sample?

As part of the procedure, did you instruct the defendant to void his or
her bladder prior to obtaining the urine sample?

What instructions did you give to the defendant regarding this first
void?

Where did the void occur?
When was the first void?

How much time passed between the initial void and the time you
obtained the sample from the defendant?

Where did the defendant urinate the second time?
When did the defendant provide the urine sample?
Did you give the defendant a container for the sample?

Where did you get this container?





o Was the container sealed when you got it?

° Did you break the seal?

° Did you notice anything inside the container? What?

o Did you watch the defendant urinate into the container?

o Why? (To make sure that there was no dilution and that it really was
the defendant’s urine.)

° After the defendant provided the urine sample, did you seal the
container?

o Did you mark the container in some manner? How?

° What did you do with the container? (Booked it into evidence.)

o When is the next time that you saw that container?

o Did you bring it to court today?

o To the court: | have in my hand (Describe the
container or the evidence envelope). May this be marked as State’s
Exhibit # for identification? May | approach the witness, your
honor?

° Officer, | am showing you State’s Exhibit # for identification.

Do you recognize it?

° What is it?

o How do you recognize it?

o Is it in the same condition as it was on the day that you obtained the
urine sample from the defendant? (No. The seal placed on the
container or envelope by the officer is broken.)

There should also be a new seal placed on the exhibit by the crime lab

after it analyzed the sample. The criminologist should be able to complete
the chain of custody by explaining the broken seal and the new seal.





E. Statements By The Defendant During Post-Arrest Interrogation

IMPORTANT: Omit this section if the defendant did not waive his or
her Miranda rights. It is a violation of the defendant’s Constitutional
rights to comment on his or her invocation of the Miranda rights.
Also, omit this section if the judge excludes the defendant’s
statements from evidence.

° Did you question the defendant?

o Did you explain the defendant’s constitutional rights?

° When did you do so?

o Did you read the rights from a document?

° What document? (Arrest report, field notebook, card, etc.)

° Read the rights to the jury in the same manner that you read them to
the defendant.

The prosecutor should be sure to advise the officer during the witness
interview to read slowly — the tendency is to read the rights too quickly in
front of the jury.

° Did you ask the defendant if he/she understood each of those rights?
What did the defendant say?

o After you explained the defendant’s constitutional, or Miranda rights,
did the defendant agree to talk to you?

° After waiving his/her Miranda rights, did the defendant make any
statements to you?

o Did you ask the defendant a series of questions?
o What was the first question that you asked the defendant?
° What was his or her response?

o What was the next question that you asked? What was the
defendant’s response?





The prosecutor should proceed question by question, including all pertinent
questions and answers. The prosecutor should have a copy of the officer’s
report handy in case the officer needs to refresh his or her recollection.

F. Redirect Examination Of The Arresting Officer

The purpose of redirect examination is to clarify or further explain matters
that were questioned during cross examination by the defense. The scope
of the redirect examination will generally be limited to the areas touched
upon by the cross examiner. Although some judges give wide latitude to
the scope of redirect, the prosecutor should not attempt to merely have the
witness rehash his or her direct testimony.

During cross examination of the arresting officer, the defense attorney may
choose to ask the officer about all of the tasks that the defendant
performed properly, or as instructed by the officer.

For example, the defense may highlight the following facts during cross:
the defendant immediately responded to the patrol car’s red light; he
appropriately pulled over to the curb and parked, he had no trouble
locating and retrieving his driver’s license, he did not have to lean on the
car for support; he was able to follow the officer’s directions and walk nine
steps in each direction during the SFSTS; and he appeared to understand
both the chemical admonition and the Miranda warnings. On redirect, the
prosecutor’s task is to refocus the jury on the totality of the circumstances
that led the officer to conclude that the defendant was under the influence.
The prosecutor might ask the officer on redirect:

o Did you consider all of your observations of the defendant on the
night of his/her arrest before forming your opinion?

° Despite the fact that the defendant was able to follow some of your
instructions and was not “falling down drunk,” why did you conclude
that he/she was under the influence of alcohol? (“...because of all of
the other overwhelmingly numerous indicia of impairment including
the driving pattern, objective signs of impairment and overall
performance on the SFSTs.”)

G. The Chemist Or Criminalist

The chemist’s, or criminalist’s testimony may include his or her expertise, a
discus-sion of the alcohol testing method of a blood, breath or urine





sample, the mainten-ance and accuracy of the instrument used to test the
defendant’s sample, the result of the defendant’s test, the effects of alcohol
on the human body and a person’s ability to drive, and the significance of
the defendant’s particular alcohol reading. The chemist may also give an
expert opinion in response to a hypothetical question as to whether a
person exhibiting all of the signs of intoxication displayed by the defendant
would be under the influence of alcohol. The extent of the chemist’s
testimony is, of course, limited by the nature of his or her background,
training and experience. In some jurisdictions, the chemist may only be
qualified to testify that the instrument was maintained properly and that the
test result is accurate.

o What is your present occupation and assignment?

o How long have you been employed by laboratory?

o Please relate your formal education and experience that qualifies you
for your present position.

o Is the laboratory where you work licensed by the State of
to engage in forensic alcohol analysis? (This information may
also be introduced by stipulation, judicial notice, or as public record.)

o Are you on a list of personnel authorized to engage in forensic
alcohol analysis under your laboratory’s license?

Omit questions 6-18 if the withess does not qualify to discuss correlation
studies and the scientific literature, or there appears to be no real issue as
to the defendant’s impairment, e.g. if the sole issue appears to be driving.

° Have you previously qualified in the courts of this state as an expert
in forensic alcohol analysis and the effects of alcohol on the human
body?

° How many times?
o Have you conducted any research regarding the effects of alcohol on
the human body, especially the effects of alcohol on the ability of a

person to drive a motor vehicle?

o Please describe the research that you have conducted. (This should
include literature reviews, observations of breath testing, attendance





at schools, seminars, conferences, study groups etc., informal
drinking studies, police ride-alongs, and correlation studies.)

° Based on the correlation studies which you have conducted,
participated in or observed, have you formed an opinion as to
whether there is a correlation between a person’s alcohol level and
whether that person’s ability to drive would be impaired?

° Have you prepared a chart to assist in your explanation of this
opinion? Have chart marked for identification, if not done in advance

of trial.
° Using State’s Exhibit # for identification (the chart), please
explain your opinion. The chart might be as follows:
.00 -.04 May be under the influence
.05 - .07 Probably under the influence
.08 and above Definitely under the influence
(Chart should conform to applicable state
practices.)

[ Based on your research, what is the effect of a .08 alcohol level on a
person’s observable behavior?

° Does tolerance for alcohol vary from person to person? Why? How?

° What is it about a .08 level of alcohol that causes you to conclude
that all persons are under the influence at that level?

At this point, the witness should discuss the impact of a .08 level on a
person’s mental abilities including judgment, risk-taking, divided attention
skills.

o If a person shows the objective physical signs of alcohol impairment,
is that person also mentally impaired? Why?

o If a person is mentally impaired due to alcohol, will that person
always show the objective physical signs of alcohol impairment? Why
not?

° Please describe the methods used by your laboratory to determine a
person’s alcohol level.





Breath Test

Are you familiar with an instrument known as

Have you had training and experience with the

Please describe that training and experience.

Is the approved for use in your state?

Please explain how the works.

If the prosecutor has printed diagrams or enlarged photographs of the
instrument, they should be marked for reference only so that the withess
can use them in his or her explanation.

Do police officers who operate instruments
receive training in their operation?

Have you trained police officers in the operation of the ?

How does a trained officer make sure that the is
being operated properly? (E.g., with the use of a checklist.)

| am showing you what has been marked for identification as State’s
Exhibit
# . Is this the checklist that you just mentioned?

Does State’s , the checklist, contain all of the steps,
in the proper sequence, which the operator of the instrument must
perform in order to obtain a valid reading of the subject’s alcohol
level?

Is the 20 minute waiting period sufficient for throat and mouth alcohol
to dissipate?

Is the designed to allow for an analysis of a sample of
deep lung air?

How is that accomplished?





° Is your laboratory responsible for the maintenance of
instrument number , the instrument used in this case?

° Does the maintenance include conducting regular accuracy tests of
the instrument?

° How often is that done?
° How is the accuracy test performed?
o How are the results of these accuracy tests recorded?

° Have you brought with you any reports pertaining to the accuracy of _
instrument number ?

o Could you describe these records?

o Your honor, this accuracy report summary has been shown to
defense counsel. May it be marked as state’s for identification?

o What is the date of the accuracy test performed just prior to
____. The date of the defendant’s test? Who performed that test? Is
that person on the list of personnel authorized to engage in forensic
alcohol analysis under your laboratory’s license?

° Who is responsible for preparing these reports?
° How were these reports prepared?

In some jurisdictions, the accuracy tests are performed automatically by
computer. If applicable, the witness should explain how this is done.

o Are you one of the persons having custody and control of this
information?

o Are these reports prepared in the regular course of your laboratory’s
activities?

o Do these documents accurately reflect the accuracy of this
instrument for the dates surrounding , the date of
the defendant’s test?






What is the result of the accuracy test of (the first
date)?

What is the result of the accuracy test of (the
second date)?

What is your opinion as to the operating condition of
instrument number on , the date of
the instrument’s test?

Referring to State’s , the checklist completed for
this defendant, what is the alcohol level indicated on the printout?

Blood Or Urine

What method does your laboratory use to determine the amount of
alcohol in a person’s blood (urine)?

Are you familiar with an instrument known as the gas
chromatograph?

Have you had training and experience operating a gas
chromatograph?

Please describe your training and experience.

Does your laboratory use a gas chromatograph to analyze samples
of blood (urine) to determine the amount of alcohol in the samples?

Please briefly explain how the gas chromatograph used in your
laboratory operates.

Your honor, may | approach the withess? | am showing you State’s
Exhibit

# , an evidence envelope (or a vial/container). Do you
recognize it?

How do you recognize it?

Where did you obtain this envelope (vial/container)?

Was the envelope (vial/container) sealed when you received it?





After our analysis was completed, did you place a new seal on the
envelope (vial/container)?

Between the time you opened the envelope (vial/container) and the
time you placed the new seal on it, what happened to the blood
(urine) sample?

Please explain what you did to prepare for the analysis of the
sample?

Was the instrument working properly on the date the blood (urine)
was analyzed?

How do you know? (The instrument was calibrated before and after
the analysis of the defendant’s blood urine.)

Did you write the results on the envelope?

Was a computer printout generated indicating the results of the
analysis of the blood (urine)?

Your honor, | am holding a computer printout, may this document be
marked as state’s exhibit # for identification?

May | approach the withess? | am showing you State’s Exhibit #
Do you recognize it?

What is it?

How do you recognize it?

Referring now to this computer printout, State’s Exhibit # , what
was the defendant’s alcohol level at the time the blood (urine) sample
was taken?

Within what limits is the alcohol level accurate?

What did you do with the envelope (vial/container) after you finished
the analysis?

Based solely on the defendant’s alcohol level what is your opinion as
to the defendant’s degree of impairment at the time of the test?





Given a person’s sex and weight, are you able to determine how
many ounces of a given proof of alcohol would have to be present in
the person’s system to produce a particular alcohol level?

What formula do you use to make these calculations?

Given that the defendant is a (male/female), weighing approximately _
pounds at the time of the test, please perform the calculations

and tell us how many ounces of alcohol would have to have been

present in the defendant’s system to produce an alcohol level of

(Ask only if the defendant told the officer that a certain number of
drinks were consumed.) Assuming the same sex and weight, what
alcohol level would the defendant had if only drinks of

were in the defendant’s system at the time of the test?

Assume that a person with an alcohol level of said
that (he/she) drank (number and type of drink
defendant admitted to drinking), would you have a professional
opinion as to the accuracy of that person’s statement? What is your
opinion?

If you know the defendant’s alcohol level at the time of the test, are
you able to determine what the alcohol level was at the time of arrest,
e. minutes (or hours) earlier, assuming that all of the
alcohol was absorbed into the defendant’s system at the time of the
arrest and that no alcohol was consumed after the arrest?

How are you able to make that determination? (Burn-off rate.)

In your opinion, what would have been the defendant’s blood alcohol
level at , the time that the defendant was stopped?

Please assume the following facts: (describe defendant’s driving, i.e.
objective signs of impairment, performance on SFSTs, etc.). Are
these facts consistent with a person’s being under the influence of
alcohol?

Assume the facts that | just described, combined with an alcohol
level of . What is your opinion as to that person’s ability to





drive/operate a vehicle safely?
J. Redirect Examination Of The Chemist

Redirect examination of the chemist may include questions designed to
elicit infor-mation about the safeguards that are built into the breath-testing
instrument. For example, in the case of the infrared testing device, most
defense attacks on the vali-dity of the readings can be rebutted by the fact
that the instrument will not produce a reading unless the subject provides a
deep lung breath sample which can be anal-yzed for the presence of ethyl
alcohol. The test will abort if the instrument detects mouth alcohol or any
other interfering substances, if the instrument detects radio frequency
interference, or if the subject provides an inadequate breath sample. Much
of the information designed to cast doubt on the accuracy of the readings
by the defense may be technical and somewhat confusing. Therefore, if
the court allows, it is best for the prosecutor to confer with his or her own
expert as to the most useful areas for rehabilitation on redirect.
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E. CONCLUSION
A. General Cross Examination Principles

Preparation

It is important to prepare all phases of your case ahead of time, including
cross examination. In preparing your cross, you will want to do the
following:

o Anticipate the defense argument. Examine your case from the
defense attor-ney’s viewpoint. From preparing your own case, you
will know the weaknesses in the prosecution’s case. The defense
case will be aimed at those weaknesses, so consider what
defense(s) the defendant might raise. By anticipating what the
defendant and his witnesses will say, you can prepare a cross
examination to counter those issues.

° Find out who the defense witnesses are as soon as possible. Some
states require the defense to disclose their withesses ahead of time.
If not, you might ask the defense lawyer who his witnesses are.

o If you know who the defense witnesses are, find out what they are
going to say. Consider taking a deposition, if that is permitted.
Interview the witnesses before the trial. Have another person
present when you interview the witnesses, particularly defense or
hostile witnesses. Ask if the withess has any pictures, diagrams,
statements or other evidence, and get copies if possible.

° Check the court file to see if the defense has given notice of
witnesses, just in case your office did not receive it.

° Find out if the defense intends to call any expert witnesses; because
they will require special preparation. If there is an expert, find out if
the expert prepared a report. Get a copy of it and the expert’s
resume also known as a curriculum vitae (CV). If necessary, get a
ruling from the judge or permission from the defense attorney to ask
the expert directly for that information. You should also contact your
state prosecuting attorney’s council or organization to see if they
have transcripts, questions, or other materials on the expert.

o Check with your co-workers or with prosecutors in the defense
lawyer’s jurisdiction to find out if the defense attorney uses an expert





in DUI cases, and if he uses a particular expert frequently. Defense
lawyers will establish relationships with particular experts, particularly
if they are successful for them, and use them routinely in their cases.

° Review the rules on reciprocal discovery. If the defense is required
to give you notice of their withesses and has not, file the appropriate
motions and get a ruling by the court. In extreme situations, failure of
the defense to comply with discovery means that the witness cannot
be called. At mini-mum, the judge can force the defense to comply
SO you are not surprised.

o Be sure that the defense attorney turns over to you all experts’
reports or witness statements that exist, as well as any diagrams,
photographs, or other exhibits he intends to use at trial. Again, it is
advisable to do this as soon as possible, but at least a week or two
before trial, so you can adequately prepare your case. If the defense
is not complying with discovery, file a motion with the court to enforce
it. In some jurisdictions, failure to file a motion to compel discovery
may preclude your objection at trial.

Should You Cross Examine?

The first question always is “Should | cross examine?” The answer will
usually be “yes.” Most juries expect the prosecutor to cross examine the
defense witnesses. Most defense witnesses will say something that harms
your case, and you will need to cross examine.

Cross examination does not always mean that you try to discredit the
witness. In fact, most of your cross examinations will be an “affirmative”
cross, where you use the defense witness to help establish your case,
rather than a “destructive” cross, where you try to discredit the witness or
damage the testimony. There is always something safe you can ask that
will give the “appearance” of a cross examination, even if you do not have
much you can do with the witness. If you have information that will weaken
the testimony of a defense witness or expose bias, then your cross
examination will be a destructive cross examination or a bias cross
examination.

In the rare event that a defense witness has not hurt your case, and has
not significantly helped the defendant’s case, you may decide not to cross
examine that witness. Be careful with a witness who has obvious
difficulties such as age or illness and who has not significantly hurt your





case. You may appear to be bullying the witness if you do an extensive
cross examination. You may want to say simply, “Thank you for coming,
Mr./Ms. Jones.”

Basic Rules Of Cross Examination

The form of your cross examination questions is as important as their
content. Most lawyers are familiar with the “rules” of cross examination:

Always ask leading questions. A leading question is one that can be
answered simply “yes” or “no”, like “Your name is John Jones?”
Avoid “tags” like “correct?” or “right?” at the end of the question.
Instead, use a rising voice inflection to convert a statement into a
question.

Keep your questions short. A good rule of thumb is one subject, one
verb and one object: “You drove the car?” “You drank 5 beers?”
Longer questions confuse the witness or allow the witness to give an
explanation.

Almost never ask questions that begin with “How” or “Why”. Never
let the witness explain anything. If you do, he will give an answer
that explains the problem away, and shows that the defendant is not

quilty.

Pick two or three points that you want to make on cross; then Stop.
Do not try to cover everything that the witness said; you will drown
your two main points with a lot of minor points. The jury will not
remember every little detail, but they will remember the two or three
main points. Those are enough for them to decide if they believe the
witness.

Do not let the witness repeat a favorable direct examination. Once
the witness has testified on direct, you want to avoid a cross
examination that gives the witness a chance to tell the story again. If
there are portions favorable to your case that you want to emphasize,
ask about those areas, but do not go through the entire story from
beginning to end.

Never ask a question that you do not know the likely answer to,
unless you are sure it will not hurt your case. If you have not had
any discovery, you may not know what the defendant or the





defendant’s witnesses will say, and you will have to cross examine
without knowing the answers. However, you should listen to the voir
dire, opening statement, the cross examination of the prosecu-tion’s
witnesses, and the testimony of the defendant’s witnesses for clues
about what the defense withesses will say. Use those as your guide
when you cross examine.

o Listen to the answer. Always listen closely to the answer the witness
gives you. The witness may hedge the answer or give you
something unexpectedly helpful that you need to follow up on.
Occasionally, a lawyer will become more concerned about following a
script on a page, and will miss an opportunity.

o Control the witness. If the withess hedges, or wants to narrate
instead of answering with a yes or no, there are some techniques to
use so you stay in control:

- Use short questions that can be answered “yes” or “no.” The
witness looks foolish if he can not answer a simple question
with a straight answer.

- After the narration, follow up by saying, “Is that a ‘yes’ (or
‘no’)?

- Use your initial questions to “train” the witness and get him into
the habit of answering “yes” or “no.” Start with short questions
about facts you know the witness will agree with. If you begin
the cross examination by attacking the witness, you will not get
the simple “yes” or “no.”

- Say, “I'm sorry, you misunderstood my question. | just need a
“yes” or “no” answer (and ask your question again).

Having a complete command of the facts is needed to control a witness, so
if the witness forgets or misstates something, you are the one who corrects
him. If appropriate, stand close to the witness when cross examining. You
can use an exhibit and ask the witness about the exhibit, which will give
you a reason to stand near the witness. If your rules allow or require you
to stand when examining a witness, stand at a different place for your
cross examination than you do for your direct examinations.





° Know when to stop. When you have asked all the questions that
make your point, Stop. Save the conclusory questions for points you
make in your final argument. If you give them to the witness, they will
explain it away and leave you with a different conclusion than the one
you were looking for.

Parts Of Cross Examination

No matter who the witness is or what he has said, all cross examinations
have three essential parts. Those are: affirmative cross, bias/prejudice
and destructive cross. For an effective cross examination, it is helpful if
you have a basic order or “structure” that you use in cross examining every
witness. You can work from this and adjust the parts to each witness.
There are as many ideas as there are advo-cates, but for purposes of this
manual, the following structure will be suggested:

o Affirmative Cross Examination - getting the witness’ agreement to as
many of the facts of the prosecution’s case as possible.

o Bias/Prejudice - exposing the bias or prejudice of the witness.

o Destructive Cross Examination - impeaching or discrediting the
witness, or weakening the witness’ testimony.

This is the structure or order of the questions that will most commonly be
used, and is generally most effective. Within this structure, you can
expand or limit within an area, as appropriate. For example, if you have a
defense witness whose testimony helps you, you may skip the destructive
portion of the cross. If you have a withess who is not very credible, you
may skip the affirmative portion entirely.

It is important to do the affirmative portion of the cross examination before
the destructive portion. The witness will not be cooperative with you if you
just tried to discredit him. Since most witnesses expect to be attacked, you
may cause them to lower their defenses with a non-threatening affirmative
cross. This will then set up your destructive cross. However, decide first
what you want to do with the witness. If the witness is helpful, you may
choose to skip the destructive or bias portion of the cross examination,
even if you have some damaging information. You will lose the positive
impact the witness has given you if you then discredit him.





Your assessment of the credibility of the witness or defendant determines
the emphasis of your cross examination. If you have a strong witness or
defendant, you will emphasize the affirmative portion of the cross. If you
have a witness or defendant who is vulnerable, you will emphasize the
destructive portion of the cross, or the bias and prejudice portion.

In deciding what you want to do with a withess on cross examination,
consider the following questions:

What is the defense?

How credible is the witness?

What is your goal on cross-examination?
What can you get out of the withess?

The answers to these questions, and particularly the credibility question,
will help you determine what portion of the cross examination (affirmative,
bias/prejudice or destructive) you will emphasize with the witness.

Affirmative Cross Examination

An “affirmative’cross examination is when the cross examiner asks
the witness to agree with the prosecution’s facts in the case.
Because the defendant is on the other side, the jury is expecting a
different version of the events from the defendant’s witnesses. Every
fact in your case that the defendant or the defendant’s witnesses
agree is true bolsters the credibility of your case with the jury, and
reduces areas of dispute.

The affirmative cross is the best way to cross examine if the witness
cannot be discredited. Most witnesses believe that the cross
examiner is going to attack them, and are not prepared for an
affirmative cross. It also can bolster the credibility of your witnesses
when the defendant has to agree to the facts in their testimony. You
can argue that your withesses are correct, because even the
defendant or the defense witnesses agree with most of what your
witnesses said.

In designing an affirmative cross, look at what your witnesses will
say, and then identify the points that the defendant or the defendant’s
witness will have to agree with. Look at your elements and what you
have to prove, and use the defendant’s witnesses to establish as
many elements as you can. There will always be the key point that





the case turns on where there will not be agreement, but if you can
reduce that to one point of dispute, you have made your job and the
jury’s job easier.

The defendant’s withesses can be very helpful, and may give you
information that they do not realize is damaging. For example, if the
witness testifies that he did not think the defendant was impaired, he
just opened the door to a line of questioning about what the
defendant looks like when he is impaired. Ask how much it takes to
get him impaired. Ask how the witness knows when the defendant is
impaired. This is a line of questioning where the answers cannot hurt
you.

If he says he can tell by looking, so can the police, or the citizens
who saw him. If he says that he slurs his speech, or staggers, or has
trouble driving, then that may confirm previous testimony by your
witnesses. If the witness testifies that the defendant was not
impaired because he was not passed out, then you can argue that
the witness does not use the same definition for impaired that the law
does. Rather than discredit this witness, you get farther by making
him an unwitting witness for you.

With the defendant, the affirmative cross may be the only part of
cross examination that is available to you. The bias of the defendant
is obvious. Defendants virtually never write out statements or testify
under oath in circumstances which could be used for impeachment.
However, you have a fruitful topic for an affirmative cross
examination of the defendant — his drinking. In addition to asking
how much he had to drink and where, you can ask why he was
drinking, how he knows when he is sober or impaired, how he is
affected when he is impaired, and how much it takes to get him
impaired. If the defendant says he staggers when he is impaired,
and it takes 6 beers for him to feel impaired, you may be able to
corroborate the officer’'s observation of impairment.

Rules of affirmative cross:
- Keep the questions short. A good rule is use one subject and

one verb. Examples: “You had just left work?” “You drove to
the bar?”





- Ask leading questions that can only be answered with a “yes”
or “no.” Keeping the questions short and only asking questions
where the witness will agree with you will help.

- Make sure the witness will agree with the question. Ask only
questions the witness cannot disagree with — or will want to
agree with.

- Be courteous, but firm.

- Pick two or three areas that you want the witness to confirm,
then Stop. You will lose the effectiveness of your points and
the jury may forget them if you try to cover too much
information. Pick areas of the witness’ testimony that establish
elements of your case or that corroborate an important
prosecution witness’ testimony.

Bias And Prejudice

“Bias” or “prejudice” means anything that shows a witness favors a
particular side or has a motive for what he is saying.

Jury instructions usually contain an instruction about evaluating the
credibility of the witness, and choosing who to believe when there are
conflicts in the evidence or testimony. The witness’ bias or motive for
testifying are factors that can be considered by the jury. It is always
helpful to establish the bias or prejudice of a witness. These are
“safe” questions to ask a witness that you cannot otherwise use or
attack.

Example of bias and prejudice issues include:

- What is the witness’ relationship to the defendant? Is the
witness the spouse, sibling, parent, in-law, friend, co-worker,
boss, neighbor, or social friend of the defendant?

- Who contacted the witness about testifying?

- When was the witness contacted? Was it was the day after the
arrest, the night before the trial, etc. You can argue to the jury
that the witness and the defendant have had a long time to plan
what the witness is going to say. If it was the night before trial,





you can say that this is a witness who will say anything for a
friend.

- Who the witness has talked with about his testimony? Almost
certainly he will have talked to the defendant at some point.
Otherwise, how would the defendant know the testimony would
be favorable?

- Is the witness being paid or compensated to testify? Usually
this occurs only with expert witnesses. Occasionally, you may
discover that a lay witness is also being compensated in some
fashion for the testimony.

There are cases where you may have a witness who has a particularly
strong preju-dice against the police because of past experience, and
whose testimony will include strong criticism of the police. If you intend to
discredit the witness by bringing out the witness’ past experience with
police, check your local practice rules.

The defense may have a witness who has no motive or bias, just an
opinion that the defendant was not impaired or was not driving. Your
emphasis will not be on bias or prejudice with that witness, but will be an
affirmative cross, or a combination of affirmative and destructive. Or the
witness may not have a particular bias or prejudice, but nevertheless may
be mistaken. Skip the bias/prejudice portion of the cross if you are sure
there is none with this witness. More likely, you will need to ask some
questions that would tend to weaken the witness’ ability to see, hear or
remember.

° Destructive Cross Examination

A destructive cross examination is the kind of cross examination that
all prosecutors dream of doing, but seldom happens in reality.
Witnesses, and particularly defendants, can be skillful liars, and
unlike on Perry Mason, they are not going to crumble on the witness
stand when confronted. Most people who lie tell as much of the truth
as they can, and only lie about the things that are unfavorable to
them, or that they do not want to reveal.

In the destructive portion of the cross examination, your goal is to
discredit the witness and his testimony. You seldom will be able to
completely discredit a witness. It will be sufficient to show the





witness’ testimony is questionable or untrue in two or three areas. If
the jury finds that the witness’ testimony can not be trusted in certain
parts, it will be hard for them to trust the rest of it.

Destructive cross is effective when you have material to damage the
witness, like an inconsistent statement by the withess or an
impeachable offense. A witness may be vulnerable, but may be
unwilling to admit it. For example, a witness may be color-blind, or
need glasses to see. Some witnesses will provide false alibis, or
may falsely help the defendant account for time when the defendant
was drinking. If you know the truth, confront the witness with it. Be
prepared to call a rebuttal witness or introduce the impeaching
records if the withess will not admit the truth.

The areas of a destructive cross are:

- Prior inconsistent statements, either sworn or unsworn. This
includes tape recordings, videotapes and written statements. If
the witness testified at the license revocation hearing, get a
copy of the transcript or tape.

- Problems with memory or perception, particularly if the witness
was drinking or using other drugs.

- Impeachable offenses. Be sure to take this up with the judge
outside the presence of the jury if there is any question about
admissibility. It is a guaranteed mistrial if you are wrong.

It may be advisable to stand near the witness during a destructive
cross. Exhibits can give you a reason to stand near the witness.

Finally, when listening to a witness’ direct testimony, listen also for
what he does not say. Focus on what was said, but work on
developing an ear for what was not said. Most successful liars will
tell as much of the truth as they can. When the truth hurts them, they
may omit information or hedge about it rather than flat out lie.
Omitted information or unnecessary explanations point to sensitive
areas for the witness, areas the witness does not want exposed, and
are possible areas for cross examination. For example, if the
defendant denies being impaired, but skips over a portion of the
evening, you may want to ask questions about what was going on
during the time period that was omitted.






If you engage in a destructive cross, here are some guidelines:

- Never argue with the witness. It does not accomplish your
goals on cross examination. It only makes you look bad, gets
the judge upset with you, and creates sympathy for the witness.
The jurors’ sympathies are going to be with the witness
because they see the witness as unsophisticated, scared, and
vulnerable, and the prosecutor as a bully.

An example of an argumentative question is, “You heard the
witness testify you were drunk, and you (defendant) still claim
you were sober?”

- Never ask the witness to explain an inconsistency. Do not ask
‘why” or “how.” You want to establish the inconsistency, then
argue, in closing, to the jury that the inconsistency shows the
witness is mistaken or lying. If you ask for an explanation, you
will get one, and it will not be favorable for you. The withess
will have an explanation for the inconsistency.

- Stay in control. Do not badger the witness. Getting loud or
cutting the witness off only makes you look like a bully and
gains sympathy for the witness.

- Choose only two or three points at most to question the witness
about. Two or three, if done properly, will be very effective.

- Know when to stop. If you have made your points, Stop.
B. Sample Cross Examination Of Defendant

Affirmative Cross

Have the defendant agree with every fact and element of your case that
you can. Have the defendant agree with as much of the officer’s testimony
and observations as you can. Use voice inflection to turn the statement
into a question to which the defendant can only answer yes or no.

On January 1, you had been drinking?
You were drinking beer?

You were drinking Red Dog beer?
You told the officer you had 3 beers?





It was New Year’s?

You started drinking at 5 p.m.?

You ate chips and dip at 5 p.m.?

That’s all you had to eat all night?

You say you stopped drinking at midnight?
You left the party at 1:00 a.m.?

You were driving?

You were alone?

No one drove the car except you?

You were in a crash?

You hit a parked car?

A police officer talked to you at the crash scene?
That was Officer Jones?

The same officer that testified earlier?

You did some field sobriety tests?

Don’t ask about results — save that for your argument. If the defendant is
argumentative about the fairness of the procedures or tests, just establish
that tests were done.

The officer had you stand on one leg?

You walked in a line?

You were asked to say your ABCs?

You were taken to the police station?

You blew into the instrument?

The officer also asked you some questions?
You answered those questions?

(You may want to repeat the questions and answers that help your case.)

Bias

The bias of the defendant is obvious, and you do not have to point that out.

Destructive Cross

Does alcohol affect your memory?
Does alcohol affect your eyesight?
Does alcohol affect your judgment?
Does alcohol affect your balance?
Why do you drink alcohol?





Prior Inconsistent Statements -- Unsworn
- You claim you never said “| had too much to drink?” (Approach
the defendant and show him the statement -- have statement
marked for identification if needed.)
- This is your statement?

- This is your handwriting?

- In this statement, you wrote, “I had too much to drink.” (Point
out the sentence.) - | just read it accurately, didn’t I?

Prior Inconsistent Statements-- Sworn

- Your testimony today is “l only had three beers”?

- Do you remember another hearing that was connected with this
case? (Do not mention the kind of hearing, for instance a
license revocation hearing. It could cause a mistrial, or it could
generate sympathy from the jury. Some people don't like the
idea of taking the license and prosecuting, t00.)

- That hearing took place on (date)?

- Mr./Ms. (Defense attorney) was there?

- You were under oath? (Show witness the statement, if
required).

- In your testimony on that day, you said, “I don’t know exactly
how much | had to drink. | think it was four or five beers.”
(Never ask for the explanation of why the statements are
inconsistent — just show the inconsistency.)
Prior Conviction For An Impeachable Felony

- Mr./Ms. , You have previously been convicted of a
felony, correct?

- This was the felony of ?





- That is a felony involving dishonesty or false statement? (If
multiple felonies, repeat for each felony.)

C. Sample Cross Examination of Defendant’s Witness

Affirmative Cross

(Ask only questions you know the witness will agree with. The following
are intended as sample questions only and may not be applicable to your
case.)

You were with the defendant that night?

The defendant drove his car?

Itis a (kind/color of car)?

You were the passenger?

You were at (place where they were drinking)?

You got there at (time)?

Defendant was drinking (kind of drinks)?

Defendant was drinking (size of drinks)?

You left at (time left)?

Defendant was driving?

You were stopped by Officer on Street?
The officer had the defendant do some tests? (Just have the witness
acknowledge that tests were done. The witness will likely disagree
with results.)

The officer found beer in the car?

° You've seen the defendant when he has had too much to drink?
When defendant is impaired, he:

- Slurs his speech

- Walks unsteady

- Has red watery eyes

Bias/Prejudice

° You are the wife/husband/mother/sister-in-law of the defendant?
Boss/co-worker
Friend/neighbor
Business associate
Fellow club member
Sports teammate
° The defendant asked you to be here today?
° You’ve known the defendant for years?






You spoke with the defendant about testifying here today?

You spoke with the defendants attorney about testifying here today?
How many times have you talked about your testimony?

Did you talk about what you were going to say today?

Who else have you discussed your testimony with?

Did you ever go to the police and tell them your account?

Did you ever come to my office to tell me about this?

Is today the first time anyone besides the defendant/defense attorney
has heard your story? (If you have tried to talk to this witness before
trial and he/she refused to talk to you, you may want to examine this
area.)

Destructive Cross

If the witness had been drinking that night:
o You had been drinking that night, hadn’t you?
° You were drinking with the defendant?

° You were drinking at (name of bar or place they were
drinking)?

o You had (number of drinks)?

° These are ounce drinks (size of drinks)?

° Who had more to drink — you or the defendant? (Safe question —

no matter how the witness answers, it helps you.)
Does alcohol affect your memory?

Does alcohol affect your eyesight?

Does alcohol affect your judgment?

Does alcohol affect your perception?

You weren'’t driving the car?

The police didn’t let you drive home?

Prior Inconsistent Statement

- Your testimony today is “l only had two beers.” At the time, did
you tell the police officer you had ? (Never ask for the
explanation of why the statements are inconsistent — just show
the inconsistency.)

Impeachable Felony

(Check your rules of evidence to see if the witness has been convicted of a
felony and whether you can name the felony.)





- Witness, you have previously been convicted of a felony?
- This was the felony of ? (If multiple felonies, repeat
for each felony.)
D. Cross Examination Of Experts

General Principles Of Cross Examination

You may have DUI cases where the defense will call an expert witness.
Usually, it will be a toxicologist, but can be a pathologist, medical doctor,
psychiatrist, psychologist, or other medical person or scientist. This
witness may be called by the defense to attack the breath test result, the
testing process, or the alleged degree of impairment.

The rule to remember about experts is: they are not going to change their
opinions on the witness stand. Just as the defendant is not going to break
down on the witness stand and confess, neither will the expert admit that
his opinion could be wrong, even if you prove thatitis. They are often
experienced witnesses, and know many of the attacks on cross
examination. They would not be called by the defense if they were not
good witnesses and produced successful results.

Rarely will you have a vulnerable expert who can be attacked. If the expert
is not vulnerable, the best approach is an affirmative cross examination.
Use the defense expert to agree with as many facts, scientific principles
and observations from your withesses as possible. Every fact the defense
expert gives you is proven. It serves to confirm the credibility of your
witnesses and expert when the defense expert agrees with them.

Consider it a success if you at least gain a tie between the defense expert
and your expert. In cases where each side has an expert who appears
equally credible and the opinions can not be reconciled, studies and
experience show that jurors tend to throw out the expert testimony and
base their decision on their own common sense and other evidence they
find more reliable, such as eyewitnesses or physical evidence.

Science is not one hundred percent exact. There are some principles that
are so well established as to effectively be exact, but a good, cautious
scientist will acknowledge that some other explanations are possible, even
if the likelihood is extremely remote. The responsible expert will base his
opinions on the most reli-able science and facts. The less responsible or
dishonest expert will either accept only a limited area of the science, or will





accept the science, but interpret the facts differently, and in a way that
strains credibility, at least in the scientific world.

Another difficulty in cross examining an expert is control. The expert will
try to narrate long answers that may not be responsive to your question, or
go beyond what you asked. Judges often will allow the expert to narrate
and explain; and seldom will instruct the expert to simply answer “yes” or
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no.
There are some techniques to use so you stay in control:

° Use short questions that can be answered “yes” or “no.” The expert
looks foolish if he cannot answer a simple question with a straight
answer.

° After the narration, follow up by saying, “Is that a “yes” or “no?”

° Use your initial question to “train” the expert and get him into the
habit of answering “yes” or “no.” Start with short questions about
facts you know the expert will agree with. If you begin the cross
examination by attacking the expert, you will not get the simple “yes’
or “no.”

° Say, “I'm sorry, you misunderstood my question. | just need a ‘yes’
or ‘no’ answer.”

Preparation

The prosecutor needs special preparation to successfully cross examine
an expert. Prepare yourself for the defense expert by learning from your
own experts. Every chance you get, learn as much about the area of
science that is involved in your case as you can. Ask your toxicologists to
give you a tour of their lab, and show you how they do the testing. See
how the chain of evidence is handled.

Put yourself in the position of the defense lawyer, and ask every question
you can think of that would challenge their results, and have them show
you how that problem would not affect the results. As you educate
yourself, you will be preparing your expert for the defense cross
examination. Your expert will also appreciate working with a well-prepared
and knowledgeable prosecutor.





If you know who the defense expert will be before the trial, do some
research. Try to obtain information about the expert and his work,
including:

Copies of articles or books written by the expert
A copy of the expert’s curriculum vitae

Copies of testimony in other cases

Copies of depositions in other cases

Any tape recordings, or video tapes of the expert

If you are able to do some formal discovery of the expert, either by
deposition or by requests for production, you should ask for the following
information:

° The expert’s exact degree(s), job title and description, and any
specialties or specialized training;
° The expert’s training and experience in this field;

o How the expert spends his time (teaching, research, writing,
speaking);

o Whether the expert has testified before, and on which side;

[ What the expert’s sources of income are;

o Other cases in which the expert has testified (to obtain transcripts);

° Whether the expert has talked to the defendant, and what the
defendant said;

° The expert’s opinion and basis for that opinion;

o All of the materials the expert reviewed or relied on in reaching the

opinion and in preparing for the case;

o Whether there are any other materials that the expert would like to
have in order to make the opinion more accurate or complete;

o All books, articles, or publications the expert considers authoritative,
whether or not used in this case by the expert.

o Any other persons in the field the expert would identify as having
more expertise or the same expertise as the expert, for possible
rebuttal witnesses and impeachment materials.

See, Art of Advocacy: Cross Examination of Medical Experts by Marshall
Houts (Matthew Bender 1982). This is a thorough and complete book.

If the expert is in a field that requires a license, call the licensing agency
and find out the status of the expert’s license. It is rare, but you may find
that the license is on probation or has been suspended previously.





Since the same experts show up over and over, you may want to develop a
bank of information in your office or with other jurisdictions for future use.
Another resource is your state’s prosecuting attorney organization or
training coordinator. The American Prosecutors Research Institute’s
National Traffic Law Center has established a brief bank that includes
transcripts, motions and memoranda. The materials on file address issues
concerning breath test instruments, drug recogni-tion experts, horizontal
gaze nystagmus, field sobriety tests, crash reconstruction, retrograde
extrapolation, etc. In addition, the National Traffic Law Center maintains a
professional reference directory of individuals who have testified on the
above areas. The National Traffic Law Center can be reached at; 99 Canal
Center Plaza, Suite 510, Alexandria, Virginia 22314, by phone 703-549-
4253, by fax 703-836-3195, or email www.ndaa-apri.org.

Designing The Cross Examination

° Affirmative Cross

When cross-examining the defense expert, never try to take on the
expert in his own field. No matter how much preparation you do, you
will never know as much as the expert. For a competent, qualified
expert, the best approach will be an affirmative cross examination.
You can use the defense expert to corroborate or confirm as much of
your case and your expert’s testimony as possible. You may be able
to use the expert to identify the signs and symptoms of impairment,
particularly the ones seen in the defendant, to confirm the accuracy
of your police or civilian witness’ observations. In the affirmative
cross examination, your goal is to get as much agreement with your
case as you reasonably can, and narrow the testimony to the
issue(s) remaining in dispute.

Identify areas that the expert does not know about, or is not going to
testify about. Narrow the scope of the expert’s testimony as much as
possible. For example, if the expert is a toxicologist, have him agree
that he is only here to give an opinion about the blood test. He is not
going to give opinions about the defendant’s driving, the field sobriety
tests, statements the defendant made to the police, or what the
eyewitnesses saw. This approach makes it clear to the jury that
although the expert has opinions about one part of the case, there
are other parts the expert is not disputing, and which show the
defendant was impaired.





Have a checklist of your expert’s testimony. You can develop it in
advance from the questions you are going to ask. The main parts of
the testimony will be the scientific principles, the facts, and the
opinion. When the defense expert testifies, mark on the checklist all
the points the expert agrees with. Note any areas of dispute. The
checklist will keep you organized on cross examination.

Find out from your expert if he knows the defense expert, and under
what circumstances (school or professional colleagues). With the
right expert, you may be able to get the expert to agree that the
prosecution expert is also an expert in the field. If the prosecution
expert identifies certain learned treatises as authoritative, the
defense expert may also agree that those same works are
authoritative. Both of these enhance your expert’s credibility and
conclusions with the jury.

Bias And/Or Prejudice

Bias, as used with the defense expert, means anything that shows
the expert is less than an objective scientist. Seldom will you find an
expert that has a personal connection with the defendant or a
prejudice against the police or prosecution. For thoroughness, you
should find out whether the expert knows the defendant or has any
personal, professional, or social connections with the defendant.
However, that will be rare.

Find out when the expert was retained, when the expert did the work
for the case, and if the expert solely testifies for the defense. (If the
expert was retained shortly before the trial and did the preparation
over the weekend, the jurors may find the opinion suspect.) Most
reliable experts will want time to prepare thoroughly. Find out if the
expert has ever testified for this defense attorney before (or for that
firm), and how often. Find out how much of the expert’s fees in the
past year came from this law firm.

The curriculum vitae is a good source of information. Many vitae list
lectures the expert has given. Look for lectures given to groups that
are not the expert’s peers. Find out what kind of group it is, and
whether the expert was paid. A “defense expert” may be invited to
speak at defense lawyer seminars to educate them on the latest and
best tactics. If you can, get video or audio tapes of those lectures as





well, both for bias material and/or impeachment material. Lectures
given at seminars may be less restrained, and the expert may let the
bias show. You may get some quotes you can use to embarrass the
expert.

Because of these kinds of questions, many experts now try to include
some work for the prosecution or for the plaintiff in civil cases, so
they can appear to be objective and fair. Find out what percentage
of time is spent between “prosecu-tion” work and “defense” work, and
if there is an imbalance, point it out.

- Area Of Expertise/Qualifications

Rule 702 of the Federal Rule of Evidence, now adopted in
some form in most states permits expert testimony as follows:

If scientific, technical, or other specialized knowledge will assist
the trier of fact to understand the evidence or to determine a
fact in issue, a withess qualified as an expert by knowledge,
skill, experience, training, or education may testify thereto in
the form of an opinion or otherwise.

Note: if expert testimony is within common knowledge of jury, it
is not permitted.

You may find that the defense expert does not have the best
qualifications to give an opinion about impairment, or the effect
of medication, or the accuracy of the chemical test. To use this
approach to the best advantage, you need to know ahead of
time that the expert is vulnerable on the qualifications.

In rare cases, if the defense calls an expert who does not have
the qualifications to testify, attack the expert’s qualifications
during the defendant’s direct examination. Ask the judge for
permission to “voir dire” the witness after the defense has gone
through the qualifications and is tendering the witness as an
expert. If you know about this ahead of the trial, file a pretrial
motion, and ask the judge to hear the issue ahead of time and
determine whether the expert will be permitted to testify.
Because Federal Rule 702 has such a low threshold for





qualifying as an expert, you are not likely to get the expert
disqualified, even if he does not have the best qualifications.

Only take an expert on voir dire if you are sure of success.
Otherwise, it will backfire badly, and you will end up reinforcing
the expert’s credentials. If you can weaken the expert’'s
qualifications, but are unlikely to have the expert disqualified,
save it for cross examination.

The expert may lack experience in the area he is testifying
about. Every expert has a way of making money, and you may
find that the primary source of income is from some other area.
For example, a general patholo-gist may primarily do analyses
on biopsied tissues, rather than working with impaired persons
or doing blood alcohol analyses. Be sure to go be-yond the
title or profession to find out what the expert does on a day to
day basis. For example, a hospital pathologist is often a
general pathologist.

Forensic pathology, however, is a sub-specialty that includes
the study of substances on the human body, including alcohol.
A witness who is a “pathologist” may sound qualified, but in fact
be less qualified than another specialty, such as a forensic
pathologist.

If the expert has written any articles or books, or given any
lectures that are taped, those can form the basis for an attack
on qualifications and experience. For example, if the witness
has written articles, but few or none of them are about the
subject of impairment, or breath or blood testing, point that out
on the voir dire of the withess. You can use those articles to
show what the witness’ primary work is, and it can be far
removed from the subject the expert is in court to testify about.

If you have a credible, qualified expert, an attack on
qualifications will likely fail, and you will be better off exploring
another area of cross examination.

Materials Reviewed In Preparing For The Case





Find out ahead of time what materials the defense reviewed
before testify-ing. Prepare a checklist of what materials are
available, and note anything that the expert did not review. On
cross examination, point out each item the expert did not
review. Ask where the expert got the materials that were
reviewed — it will probably be from the defense attorney. Ask if
the expert would have liked to have reviewed the missing
materials to make the opinion more complete (the answer will
almost certainly be “yes”). This approach is very effective if the
prosecution expert did review all the materials.

As the expert is testifying, keep a checklist of the facts that the
expert is assuming for the purposes of giving the opinion. Note
any differences between the facts the expert is assuming and
facts in the materials that were not reviewed.

Then, go through the missing facts and ask the expert if they
would change the expert’s opinion.

Find out if the expert talked to the defendant in preparing for
the testimony. This is important for two reasons:

u First, you want to object to the expert relating the
defendant’s story, unless the defendant has testified. A
defense attorney may try this tactic because it puts the
expert’s credibility behind the defendant’s statements the
defendant may make a poor impression, or may be
vulnerable to cross examination for some other reason.

Pursuant to Federal Rule of Evidence 801(d)(2)(A), a
defendant’s statements are not hearsay if introduced
by a party-opponent. The defense is not a party-
opponent, and the statements are hearsay if the
defense tries to introduce them through a witness
other than the defendant. Be aware, however, the
Federal Rule of Evidence 703 provides that an expert
may base his opinion on facts or data perceived by or
made known to him at or before trial, if they are of a
type reasonably relied on by experts in the particular
field in forming opinions, whether or not those facts or
data are themselves admissible. In other words, an





expert can rely on hearsay, studies, other experts’
data, or the defendant’s statements in giving the
opinion, even if the underlying information is not
admissible.

If you can successfully object and keep the expert from
relating the defendant’s statements, you may force the
defense to call the defendant to the stand. Even though
Federal Rule 703 on its face allows the expert to use an
interview with the defendant in giving the opinion, to allow
the expert to put the defendant’s statements in the
record, without the defendant testifying, denies the
prosecution its right to a fair trial. The defendant is
available to testify. Neither the prosecution nor the
defense is allowed to introduce hearsay evidence.

u Second, you want to know if the expert talked personally
to the defendant because the defendant may have told
the expert a different version than he told the police. If
you cannot keep the expert from relating the defendant’s
statements, listen carefully to what is said, and note any
discrepancies between the versions.

The expert’s opinion is only as good as what the
defendant told him. If the defendant is not credible, then
the expert’s opinion is flawed. You then can go through
the discrepancies one by one, and ask the expert
whether he would change his opinion if the facts were
different. This approach enables you to neutralize the
opinion without having to attack the expert personally or
professionally. Or, you may choose to leave the
inconsistency alone, and argue to the jury that the opinion
is not reliable, because the defendant told two different
stories.

Prior Inconsistent Testimony Or Writings By The Expert

This is another of those “dream” cross examinations. If the
expert is in demand, testifies a lot, and is not particularly
scrupulous about what he says, he may contradict himself from
one case to another. If you can obtain depositions, trial





transcripts, or articles or books authored by the expert, comb
them for statements that potentially contradict what he is going
to say in your case. Your state prosecuting office may be a
good source for these materials as well as sample questions
for an effective cross of this witness.

Make a checklist of relevant statements with a book/page/line
cite for quick reference in the courtroom. Mark your checklist
as the expert goes through the testimony. On cross, you will
do the standard impeachment for an inconsistent statement.
Be sure that these are significant contradictions about crucial
points in the case. Minor inconsistencies will not be effective.

- Did Not See The Defendant Personally Or Observe The
Defendant

Every expert is vulnerable because he did not personally
observe the defendant. The expert is getting his information
from the reports provided by the defense, and from the
defendant. You can point out that the expert has no personal
knowledge of the case and that he was not present when the
defendant was arrested. In closing you can argue that it would
improve his opinion if he could have seen the defendant or the
testing procedures, and that first hand observation is always
the best. This is not the kind of cross examination that will
discredit the expert, but it serves a valuable purpose to lessen
or neutralize the impact of the expert.

Destructive Cross Examination

A destructive cross examination (presuming the expert is vulnerable)
will come from one or more of the following areas:

- Area of expertise/qualifications (find out what he does and does
not do)

- Materials reviewed in preparing for the case

- Prior testimony or writings by the expert in other cases that are
contrary to the expert’s testimony in this case.

- Did not personally observe the defendant

- Payment/fees





Consider asking how much the expert is being paid to be in court. If
you know in advance that the expert is court-appointed or is charging
a modest fee, leave this question out.

If you choose to probe the fee arrangement, ask how much the
expert gets per hour of in-court time, how much he is paid for
preparation for out-of-court time, and what the total fee is. If the
expert hedges, or says that the bill has not been figured, get the
hourly figure. Ask the expert how many hours were spent on this
case, and do the math. If little time was spent preparing, you can
argue that the expert gave “drive-through service.” If the expert gives
a high number, then the fee will be correspondingly high. It may be
an entirely reasonable fee, but to the jury, the fee may be high
compared to what the juror makes.

If you know the expert appears in court frequently and is in the
“business” of testifying, you can bring that out. If the expert gets fees
from a consulting firm that is hired primarily by defense attorneys,
bring that out. Ask what other expenses are being reimbursed. The
fee may seem reasonable, but you may find that the expert was
given other amenities (lodging, car, meals, plane ticket) that have not
been mentioned.

E. Conclusion

The testimony of a defense expert can potentially weaken the scientific
evidence in your case. If the expert can be neutralized, the jury will base
its decision on the credibility of the officers, withesses, and the defendant.
At minimum, an affirmative cross examination can be conducted. If
impeaching material is available, the defense expert may not be a factor in
the jury’s decision.





14.2.5 CLOSING ARGUMENT

A. STRUCTURE OF THE ARGUMENT
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A. Structure Of The Argument

The closing argument can be the most challenging and exciting portion of
the trial. In presenting the closing argument, the prosecutor's style of
delivery must be original and not imitate others. Be organized, creative,
and persuasive. Unless you are able to gather the facts and law together
into a logical, common-sense argument, you won't convince the jury that
you have met the burden of proof.

In most states, the prosecutor may argue both before and after the defense
attorney because the state has the burden of proof. Remember, if the court
has limited your time for argument, save sufficient time for your rebuttal.

There are three major goals of an effective closing argument:

o Integrate the jury instructions on the applicable law with the facts
brought out in the trial.

o Emphasize important points, evidence, and/or witnesses.

o Argue persuasively the truth of the charge.

To accomplish these goals, structure your argument to include an
introduction, a statement of the elements, relate the facts to elements, and
conclude with a request for a guilty verdict. (Throughout each section of
your closing, keep in mind the Style Tips that follow this section —

these tips have universal utility and importance.)

Introduction

Your introduction should repeat the theme of the case. The theme,
periodically woven into your argument, can be an effective way to
capsulize your theory of the case so that the jury will remember it.

Elements
o Use The Jury Instructions
State the elements in a concise manner, using the terminology of the

jury instructions. Use the jury instructions in your explanation of the
elements. This will help you avoid mis-stating the law. Define or





rephrase any terms that are not part of the average juror's
vocabulary.

Limit What Must Be Proved

When you refer to the instructions, you limit what you have to prove.
Defense attorneys try to convince a jury that you have to prove more
than the elements. For instance, the defense attorney might argue
that the jury has to find that the defendant was falling-down drunk in
order to find her guilty. You should point out that the jury doesn't
have to decide that question at all, because it is not mentioned in the
elements instruction.

Identify Unchallenged Elements

Another thing you should do when listing the elements is point out
any elements that are not at issue. If the defendant testified that he
drove a car, let the jury know that the driving element is settled. In
this way, you can reduce the number of decisions that the jury must
make.

Relate Facts To Elements

Discuss Facts That Apply To Each Element

For each element that is still at issue, discuss all the evidence that
will help the jury decide the element in your favor. You must get the
jury to understand the facts, retain the facts, and be persuaded by
the facts.

Do not assume the jury understands the significance of the facts.
Although you may have had an excellent witness explain how the
blood sample was tested, do not assume that the jury connects the
significance of the testing procedures to the theory of your case.
Explain to the jurors why a particular fact is so important.

Do not try to include every bit of testimony. Hit the high points,
remembering to refer to witnesses by name. List the reasons to
believe the state's witnesses if their credibility is at issue.





Explain the facts in a manner that helps the jury visualize what
happened without getting sidetracked. Refer to any corroborating
evidence of key facts on the key issues. Anticipate the questions in
the fact-finder's mind and answer them.

Discuss Circumstantial Evidence And Reasonable Inferences

Reasonable inferences based on the evidence are permissible in
closing argument. You may be relying on circumstantial evidence to
establish an element, particularly the driving element.

Show the jury how the reasonable inferences you draw from the
evidence are the only reasonable possibilities.

Discuss Significance Of Tests

Scientific tests, particularly breath and blood tests, provide
persuasive evidence to the jury. Be sure to point out the significance
of the procedures used, and the objective nature of the test. Stress
that the accuracy of the instrument was verified before and after
testing. Point out how the test is one piece of evidence that helps
establish the element of impairment.

Explain Stipulations

Occasionally, the defense will stipulate to facts. The stipulation
should be given to the jury in the form of a jury instruction or an
exhibit. Explain that the stipulation means that the jury need not
decide anything about that fact, and that they shall assume it is true.

Deal With Weaknesses

Consider how and whether to mention weaknesses in the state's
case. There are two schools of thought to consider in light of your
personal style and the merits of the state's case. You may wish to
point out and explain any obvious weaknesses in the case before the
defense does in order to minimize the damage these facts create.
Show how these weaknesses are not important or fatal to your case.

Well-hidden weaknesses, however, create a difficult decision. You
may not want to identify any weaknesses to a defense attorney who





might not even be aware of them. On the other hand, if you permit
them to be raised first by the defense counsel, you may have to
downplay their importance to the real issues of the state's case. That
may or may not work in your case.

Defenses

Point to inconsistencies in the defense case. Note any gaps between what
the defense promised to show and what was, in fact, presented. Do not
talk about any defense unless you are sure it is being offered. Also, avoid
summarizing the defendant's evidence because you do not want to give it
undue weight.

Conclusion

Miscellaneous Wrap-Up Topics

Mention that the defense will have an opportunity to address the jury
next. You might wish to tell the jury that you have the opportunity to
respond to points raised by the defense counsel because you have
the burden of proof. Do not say that the defense will make a closing
argument, because the attorney can waive argument. Because of
that possibility, make sure that you ask that the jury return a guilty
verdict at the end of both your first closing argument and at the end
of your rebuttal.

Consider discussing the importance of DUl laws and their relation to
your case. This works well especially where you have discussed DUI
laws with the jurors during voir dire. In most DUI cases, it should not
be necessary to walk the jury through the verdict form. This will,
however, be necessary in more complicated cases where there are
lesser-included offenses or where there are numerous selections
available to a jury.

Ask For Guilty Verdict

Whether or not you discuss the verdict form, though, you must
remember to ask for a verdict of guilty. For example, say, "Based
upon the evidence in this case, your verdict can be nothing other
than that of guilty." Another example is "If you carefully consider all
the evidence presented to you, you shall return a verdict of guilty of





the crime of Driving While Under the Influence of Alcohol against the
defendant."

Defendant's Argument

During the defense attorney's argument, you should be doing several
things. You should learn all of the defenses, plan responses to them, and
listen for errors. In addition, you must remain calm — if you show agitation
at a defense argument, the jury will believe that it is a good one.

Be alert to improper comments by defense counsel. However, object only if
the defense attorney has made a significant error and you are fairly certain
you will be sustained. Otherwise, the jury may not appreciate your
intrusion.

Do not allow defense counsel to play on the sympathies of the jury by
discussing punishment. Punishment is not an appropriate topic before
conviction and you should object to any reference to what punishment the
defendant may receive.

Rebuttal
° Start And End Strong

In most states, after the defense has made a closing argument, the
prosecution has another opportunity to address the jury. There are
many ways to structure a rebuttal; there are many different types of
arguments you can use. Do not try to use all of these, or your
argument will lose its impact. Start strong and end strong. This is
your best, most appropriate opportunity to release or demonstrate
emotion.

o Respond To Damaging Defense Arguments

Meet head on any and all defense arguments you believe have hurt
the state's case. Do not allow yourself to answer every argument
made or you will utilize too much of your time in that area and not in
the areas that you need to be arguing to the jury. Do not discuss
defenses if you either have no evidence to rebut them, or if you
cannot make a common-sense argument. If your only argument is
weak, do not use it.





Do not repeat and thereby reinforce defense arguments. Be honest
with the jury. If defense counsel has argued that the officers could
have done a better job and you agree, say so. An example might be
to tell the jury that while the officer could have made better notes, he
nevertheless recalls the incident and has testified to his recollections.
Then point out all the things the officer did in fact remember and
testify to. Choosing to deny something that you know to be correct
will force the jury to question your credibility.

Consider discussing the biases and prejudices of the defense
witnesses. Show how a defense withess might not have actually
witnessed any of the things to which the officer testified. Point out
obvious and not-so-obvious inconsistencies in the witness' testimony.

Deal With Reasonable Doubt

One common defense argument is that the state has not proven the
crime beyond a reasonable doubt. Many defense attorneys will give
examples of what they believe a reasonable doubt is, such as making
a major decision like buying a house.

(Caution: Several Federal Circuit Courts of Appeal have ruled that it
is improper to equate reasonable doubt with making major personal
decisions. (10" Circuit, 9" Circuit, 5" Circuit, D.C. Circuit.) The
defense attorney might also try to convince the jury that if it has a
reasonable doubt about any particular fact, it must acquit. You should
stress that reasonable doubt applies only to elements, not individual
facts.

You should also stress that reasonable doubt does not require
absolute certainty, and that there are very few, if any, things that can
be proven to that degree of certainty. Explain that it is not a scientific
standard, but rather, as the name suggests, a common sense and
reasonableness standard. For instance, a person might buy a house
even though it has a few cosmetic problems — it's still a good house.

Briefly Restate Evidence Of Guilt
Indicate to the jury that you have done your job in presenting the

evidence. Do not simply restate your earlier arguments. Reinforce
that the defendant is guilty beyond a reasonable doubt and explain





each of the reasons why. Use the defense's arguments, examples
and terminology for your own purposes, whenever possible.

Remind The Jury To Convict

Point out that it is now the jury's duty, based upon the law and
evidence, to convict. Remind jury of their oath and obligation. In
appropriate cases, caution the jury again to not let sympathy for the
defendant influence its verdict. Repeat your theme one last time. You
may wish to use a quotation to get the jury in the mood to convict,
such as:

Your last words should be in the nature of “Find the defendant guilty.”

B.

Style Tips

Presenting an effective closing argument requires attention to both your
physical and verbal styles. They should both continuously project the belief
that the defendant, based on the evidence, is guilty of the crime charged.
Above all, though, remember to be yourself. It is more important to tell the
jury the story of what happened than to use all of these tips.

Position

Stand In Front Of The Jury

You should stand for your closing argument. The best place is
usually directly in front of the jury box, approximately halfway from
either end. You should be close enough to maintain eye contact with
each juror, yet not too close. If you are a tall or large person, you
may make some jurors uncomfortable if you stand too close. Move
closer only when necessary to show exhibits to the jury.

Some courtrooms have lecterns, and the judge may require you to
make your arguments from the lectern. If you must or want to use a
lectern, ask the judge if you can move it to the place you prefer. Try
to not use the lectern unless required; it places a barrier between you
and the jury.

Use Your Posture To Reinforce Your Argument





Be comfortable as you address the jury, but do not slouch. Stand up
straight, with your feet planted firmly, and your shoulders back. You
represent truth, justice, and the American way, and you should look
proud of it.

Do not pace while you are talking — this distracts your audience.
Pause in your argument, move, then resume talking after you have
found your new position. Try to move only when you are moving to a
new topic in your argument.

Watch The Jury

You should watch the jury throughout the trial. However, it is
particularly im-portant to watch the jury during your argument and
opposing counsel's argu-ment. This will help you in determining
which defense attorney arguments are impressing the jury and allow
you to evaluate which points you should answer.

Maintain eye contact with each juror. Do not single out or ignore any
one juror. You can do this by directing each paragraph of thought to

a different juror. This will help each juror feel that you are individually
talking to him.

Be succinct in your arguments. Do not belabor an issue when you
can tell jurors have understood your point.

If you see a juror whose attention has wandered or who appears
sleepy, one method of focusing that individual's attention back on you
is to pause. Pauses can be very effective in that they highlight the
statement just made, indicate that it was significant, and snap a
juror's attention immediately back to you because you have quit
talking. Voice modulation can have the same effect.

Presentation

Use The Exhibits

A closing argument can usually be made more effective by using the
ex-hibits. Most people understand things they see better than things

they hear. Looking at anything that is relevant to your trial will usually
help the jurors understand more than just looking at you.





When you use exhibits in your argument, always refer to them by
exhibit number. An example would be a photograph of the scene
labeled exhibit #3. If you are directing the jury's attention to
something in that photograph, tell the jury "In state's exhibit #3, you
can see the car in question." This avoids confusion in the record on
appeal and also tells the jury which exhibit to request during their
deliberations.

Any time you talk about the exhibit, hold it up where the jury can see
it. (Remember to ask for permission to approach the jury if your court
requires that.) If any witness drew a map of the scene, use the map
when describing the defendant's driving. You might want to have an
exhibit, such as the breath test document, enlarged so that the whole
jury can see it as you discuss it.

Design Charts

You should also develop charts specifically for use during your
closing argument. For example, prepare a chart that lists each of the
elements you must prove. Explain to the jury how you took the
elements from the jury instruction (and show the instruction). After
describing how the evidence establishes each of the elements, check
them off or cross them out.

An elements chart is also useful in rebuttal after the defense attorney
has pointed out that you didn't prove something that you do not have
to prove (for instance, that the defendant failed one of the field
sobriety tests). Remind the jury that they need not decide anything
that is not on the chart.

A chart is also a helpful way to keep a detailed or complicated
chronology of events straight. Another possibility is to develop a list
of the signs and symptoms of the defendant's impairment, and
compare that with a list of the signs and symptoms of alcohol or drug
impairment.

Use Gestures That Reinforce Your Arguments

You should use gestures in your closing argument, but gestures
should be planned along with the rest of your presentation. Gestures





can keep the jury focused on your argument, or they can distract the
jury from your point.

You want to keep the jury's attention on your words, so consider
using gestures that draw attention to your face, since this is where
the words are coming from. Thus, use gestures from your upper
body, including facial expressions, head and shoulder movements,
and hand gestures that are above waist level.

Do Not Distract The Jury

Jangling coins in your pocket, clicking a pen top, buttoning and
unbuttoning a jacket are common nervous behaviors that some
attorneys unconsciously make in the course of arguing their case to
the jury. Be aware of your posture, your hand movements and your
position in the courtroom. Avoid tapping your feet, slouching, playing
with objects in your pockets, or moving your hands while they are
down at your sides, since these all distract jurors from concentrating
on your speech.

Do not let things distract the jurors from your arguments. When you
are finished talking about an exhibit, jury instruction, or chart, set it
aside. If you continue holding a document or other item, it will draw
the jury's attention away from your argument.

Do Not Read Your Argument

It is a mistake to read an argument to the jury. The jury may get
bored and not listen during the most important points. When reading,
you cannot see what effect your arguments have on the jury. In
addition, you appear unsure of your arguments, leaving the jury to
wonder if your arguments are valid.

However, it is important for you to be organized and prepared when
you make your closing argument. Towards that end, you can use
notes during your argument. Many attorneys write their outline in
pencil in the margins of their charts or diagrams, provided that those
do not go to the jury room. That way, you can see your notes, but the
jury cannot.

Use Your Vocal Tools





Vary your oral style to support your arguments and maintain juror
interest. Volume, pitch, speech rate and rhythm, pauses, silence,
articulation and pronunciation are all tools that you can use to accent
and highlight your points. Always make sure that all jurors can hear
everything you want them to hear.

Do Not Get Flustered By Defense Objections

Listen calmly to the objection and to the judge's ruling. It may be that
you do not have to abandon a line of argument, even where an
objection has been sustained, but rather simply rephrase your
argument. Do not lose your train of thought. Notes regarding the
points you wish to make to the jury will aid you in keeping your train
of thought.

Even if you become angry with the defense attorney's constant
objections, act as though you are not. It is important to be able to
continue in a concise manner in front of the jury. If objections are so
numerous that they have significantly cut into the time allotted for jury
argument, remember to ask the court for additional time based upon
the time consumed by defense counsel.

Terminology

Avoid Acronyms And Verbal Shortcuts

Some of the jurors might not understand what you mean, even if it
was discussed during the testimony. If you want to use a shortcut,
briefly define it for the jury before using it. For instance, "BAC" is a
handy way of saying "blood alcohol content", but make sure you
connect the acronym to the full phrase at least once or twice.

Use Appropriate Terminology

Since traffic and DUI offenders for the most part are not classic
"criminals," it may be more effective for the prosecutor to talk of
"accountability" for the defendant's actions rather than of "guilt" in
this "criminal" case.

Use Quotes From Your Trial





The closing argument should be in your mind from jury selection
through the presentation of the evidence. This is not difficult to do
since you know what the state's evidence will be.

Remember, however, to listen for quotable quotes from your
witnesses. Jot them down as you hear them. Then use them in your
argument. An example is where an officer said "his eyes looked like
road maps they were so bloodshot". That quotation is much more
vivid than just saying the defendant had bloodshot eyes.

Use Rhetorical Questions

A juror can become very frustrated if she has unanswered questions
because, in most jurisdictions, jurors cannot ask any questions.
Rhetorical questions can be effective in challenging the defense
attorney with difficult or unanswerable questions. An example is:

During opening statement, the defendant's attorney told you that you
would hear how someone else was driving the car that night. Where

is that person? Why did that person not testify? There is no evidence
that this other person even exists.

If the defense doesn't answer the question, the jury will remember.
Use Analogies And Stories

Analogies and stories can effectively define and crystallize an idea
for a juror. Analogies must be short, because your time is limited, and
relevant, because a story without a point is not productive.

Do Not Label The Defendant
Avoid terms like "young boy," "young lady," or "gentleman" since they
personalize the defendant. You can label an individual if supported
by the evidence. Exercise caution in this area. You do not want to
call the defendant a "drunk" if the officer called him moderately
impaired.

Use Forceful And Persuasive Words





Your verbal style should be as persuasive as your arguments. A
good approach is to present closing argument in the same manner
as you would present your views on an important issue to a gathering
of neighbors at a friend's house.

Use plain, colorful, and active language. Replacing "motor vehicle"
with "dark blue Ford Mustang" helps the jury visualize what
happened. Rather than "the vehicle went from line to line", say "the
defendant drove the compact car from line to line."

When you use the active tense, you remind the jury not only that
certain things happened, but also that it was the defendant who did
these things.

Never talk down to a jury. Do not use "legalese." Use examples that
are commonplace and easy to understand. Even though your police
officer said "the suspect stumbled when exiting his vehicle", you can
remind the jury that "the defendant stumbled as he got out of his
large, comfortable sedan."

Jurors expect lawyers to use proper English. Keep your sentences
short and your structure simple, since this is much easier to follow
and understand. Do not use words of which you are not sure; you
probably will use them incorrectly.

Do Not Swear

It should go without saying, but you should not use profanity at any
time during your closing argument (or, for that matter, at any time
during the trial). The only exception is when a direct quotation from
the defendant contains profanity, and you want to comment upon that
profanity.

Persuasion Hints

Avoid Overkill

Facts, not rhetoric, win cases. Never give the defense attorney fuel
by making outrageous claims that you cannot substantiate with
evidence.





Do Not Lie Or Hedge

This should be obvious, but it bears repeating. If the jury cannot rely
on your honesty and sincerity, they will not be sure that they can rely
on the state's case. State your facts as they were testified to. There
is nothing wrong, though, with arguing the significance of those facts.
The point is not to mis-state the facts as presented.

One way to appear less than truthful is to over-argue your facts. If,
for instance, you claim an offense in which the defendant was
weaving for a three-block distance is the "most serious offense that
this jury will ever hear," you will lose all credibility with the jury.

Force The Defense To Argue Weaknesses

Just as you want to concentrate on your strengths, force the defense
to argue defense weaknesses. For example, a high breath test result
is a defense weakness. You can point out the reliability of the
instrument used, and that the procedures are mandated by law or
approved by the experts. Then challenge the defense to show some
scientific basis for discarding the accepted procedures in attacking
the breath test. If there was no testimony to support such an
argument, the defense cannot make the argument.

One effective tool is to ask a series of rhetorical questions that
challenge the defense to explain his weaknesses. When it is the
defense attorney's turn to argue, he may take the bait and attempt to
answer the questions, thereby arguing a weakness and creating a
negative impression. Be careful, though, do not suggest that the
defense has a burden to make a closing argument or present any
evidence.

Avoid Humor

Humor is fine in some situations (for instance, to cover a mistake or
slip). While you must be yourself, in general you should not rely on
humor during your argument. Humor gives the impression that the
case is not serious, and that you think that either the crime or the
defendant is ridiculous. If the jury believes that the crime is not
serious, it is likely to acquit — why convict someone of a joke?





o Collect Exceptional Arguments
Many trial lawyers collect memorable arguments made by others.
Adapt them to suit your style, and use them in later trials. Remember,
any analogy, story, theme, or other type of argument that you borrow
and use verbatim can sound artificial and contrived unless it fits your
style.

Emotions

° Use Appropriate Emotions

You should choose the emotions that you display during closing
argument as carefully as you choose the facts that you discuss.
During most of your argument, you should appear calm, confident,
sincere and positive. Remember, you are on the side of justice, and if
you appear nervous or insecure, you may give the impression that
the law or your case is not worthy of the jury's attention.

Closing argument, though, is that part of a trial during which a little
drama is not only permitted, it is expected. However, while the jury
will expect you to get emotional during your argument, use
appropriate emotions. For example, anger usually has no place in a
DUI closing argument.

Do not exaggerate your emotions. You probably should not show the
same amount of horror and disgust in response to a DUI driving
pattern as you would to a brutal rape. If you do, the jury may lose
confidence in your judgment and your presentation of the case.

If a defendant has a particularly sympathetic situation, show the jury
that it is permissible to be sympathetic, and still convict the
defendant. DUI defendants are usually just regular people, not
hardened criminals.

If all evidence shows the defendant is a "nice guy", recognize that
and use it. For example, say to the jury:

There is no question that the defendant is a good family man and has
a good reputation in his profession. That does not dismiss or excuse
the fact that he broke the law. No one is condemning him as an unfit





individual. All that is being asked of you is to hold him accountable
for his actions as every citizen is. All that is being asked of you is that
you follow the law and find by your verdict that this individual drove
while impaired.

Maintain An Appropriate Tone

While it is important to speak up in any argument before a jury, there
is no need to scream or yell in the opening portion of final argument
in a DUI trial. As a general rule, with few exceptions, it is a mistake to
take anything other than a low-key approach in any phase of DUI jury
argument. Do not either minimize or magnify the importance of the
crime of driving while impaired by alcohol or other drugs.

Develop Your Own Style

Making an effective closing argument is a skill. There is no such thing
as one right way to make a closing argument. Every trial lawyer
learns through experience what kind of presentation he is
comfortable with, and what is natural for his personality and style.

You must argue in a fashion that is comfortable for you and allows
you to be sincere with the jury. Learning from others is important, but
always adapt what you learn to fit your own style. Only a delivery
style that you feel comfortable with will be effective with a jury.

Avoid A Mistrial

Although prosecutors begin a closing argument with the best of intentions,
occasionally they make arguments that may result in a mistrial, or even
dismissal, of the case. Some common mistakes follow; for a more
complete discussion on these topics, refer to the Professional
Responsibility section in this manual and your local laws and rules.

Do Not Comment On The Defendant's Right To Not Testify

While this sounds too fundamental to even print, it is easier than you
might think to make an improper comment on the defendant's right to
not testify. Griffin v. California, 380 U.S. 609, 14 L.Ed.2d 106, 85
S.Ct. 1229 (1965). Exercise extreme caution where the defense has






called no witnesses. See National District Attorneys Association
Standard 85.4, page 22.

For example, if the evidence shows that the defendant was at a bar,
you can argue that the defense could have called the bartender to tell
the jury the number of drinks the defendant had. Avoid saying, "No
one told us how many drinks he had that night", because that is too
close to saying "The defendant did not tell us how many drinks he
had that night."

Do Not Refer To The Defendant's Invocation Of Miranda

Prosecutors may not mention that the defendant refused to make any
statement to the officer after the Miranda rights were read. Doyle v.
Ohio, 426 U.S. 610, 49 L.Ed.2d 91, 96 S.Ct. 2240 (1976). If the
defendant refused to waive the right to remain silent, do not even
refer to the reading of the constitutional rights. Do not ask why the
defendant failed to offer any excuse or explanation to the officer at
the time of the arrest.

Do Not Shift The Burden Of Proof

You have to be careful to not shift the burden of proof to the
defendant. The defendant has no duty to put on a defense.

Do Not Ask The Jurors To Put Themselves In Another's Place

The Golden Rule is that you never ask the jury to put themselves in a
real or imagined victim's position. Any time you say, "How would you
have felt," you are in trouble.

Do Not Make Jury Feel Responsible

Do not state or infer that the defendant is a menace and will commit
additional crimes if set free. Do not try to make the jury feel guilty for
acts the defendant might commit. For example, do not say, "Do not
let the defendant leave here today only to risk the safety of others
tomorrow."





Do not try to appeal to a juror's duty to act as the conscience of the
community. It is wrong to say, "Send a message to this community.
Tell the community that the defendant's conduct is unacceptable."

° Do Not Assert Personal Beliefs

"l believe," "l am sure," "l promise" are inappropriate statements to
make in a trial. Get rid of this habit! The proper approach is to say
"the evidence supports,"” "the evidence shows," or "based on the
evidence." To do otherwise is to ask the jury to convict on something
other than the evidence.

° Avoid The Term "Liar"

This is a general rule and will have exceptions. There are, however,
ways to tell a jury that the defendant, his witnesses, or defense
counsel's arguments should not be believed. An example would be to
say "It is no surprise that the defendant is unhappy with the state's
case", and then to answer the arguments.

If the defendant testified to a fact that you believe is a lie, argue that
the defendant has a motive to do something other than to tell the
truth. You can also discuss the issues of memory and perception,
reminding the jury that the defendant had been drinking and the
officers had not. These will imply that the defendant was not telling
the truth.

C. National District Attorneys Association National Prosecution
Standards

Guidelines for closing arguments have been adopted by the National
District Attorneys Association, National Prosecution Standards (2nd ed.
1991):

85.1 Characterization - Closing arguments should be characterized
by fairness, accuracy, rationality, and a reliance upon the evidence or
reasonable inferences drawn therefrom.

85.2 Order of Argument - Prosecution should begin closing
argument and should be given the opportunity to rebut closing
argument of the defense.





85.3 Comment on Substantive Law - Counsel should have the
discretion to comment upon the substantive law relevant to the case.

85.4 Failure to Call Witnesses - The prosecution should have the
discretion to comment upon the failure of the defendant to call
witnesses under his control and reasonably expected to be favorable
to his cause, subject to the prohibition against commenting directly or
indirectly upon the defendant's failure to take the stand.

Commentary

The standard calls for the prosecutor to make the first closing argument
followed by the defense and then to have rebuttal time for responding to
the defense. The government's burden of overcoming the presumption of
innocence provides the rationale for this order and statutes adopting this
procedure have been held constitutional against challenge on due process
and right to counsel grounds. The initial closing argument should contain
all essential points so that the defense may respond. In turn, in rebuttal,
the prosecutor should only respond to the defense summation; he should
not introduce any new line of argument or contradict his original argument.

In keeping with the purpose of the closing argument, it is fitting for the
prosecutor to discuss the evidence, drawing individual pieces together to
form a cohesive and logical argument. The general rule regarding
comment on the evidence is that such comment is proper if it is either
provided by direct evidence or is a fair and reasonable inference from the
facts and circumstances proved and has bearing on an issue in the case. It
is allowable, then, for the prosecutor to draw logical deductions from the
facts, to restate the evidence or testimony, and to comment upon results of
the crime if apparent from the evidence.

The prosecutor's closing remarks should constitute "fair argument," a term
which allows for not only a fair discussion of the evidence but also
commentary on the law relevant to the case. Because the purpose of the
closing argument is to enlighten the jury, the prosecutor should be
permitted to comment on the applicable principles of substantive law
during summation, emphasizing the theory of the government's case and
the criminal law and perhaps the purposes of the particular statutes
involved. The distinction between commenting on the law (proposed in the
standard) and instructing the jury on the law is significant; while the former





is universally allowed when free of intentional misstatement or the citing of
irrelevant law, the latter is the exclusive right of the trial court.

The defendant's testimony is always subject to comment, cross-
examination, and impeachment; thus, the prosecutor may draw reasonable
inferences from the testimony, interpret it, and point out any conflicts or
inconsistencies. Characterizing the defendant's testimony (e.g.,
"incredible," "fantastic") is proper if it is based on evidence. Furthermore,
once the defendant has taken the stand, the prosecution may call attention
to the defendant's failure to testify on material matters within his
knowledge. Or, if the defendant's testimony only partially refutes the
government's case, silence with regard to other damaging evidence is
subject to comment. The defendant's testimony or an attempt to indicate
his good character is also an available subject for rebuttal.

As long as prior crimes and misconduct have been accepted into evidence,
the prosecution may comment on them only for the purposes for which
they were admitted into evidence.

This principle is similarly applicable to the prosecution's comments
regarding witnesses. With the exception of statements of personal belief,
the prosecutor may comment unfavorably on witnesses, noting inconsistent
accounts of the crime, possible sources of bias, prior convictions,
participation in the crime, and courtroom conduct. Furthermore, it is proper
for the prosecution to note the absence of witnesses favorable to the
defense. Specifically, courts have recognized the prosecution's right to
point out that the defense "did not use its power to subpoena witnesses or
that the defense failed to produce any witnesses or specific withesses." The
latter comment is particularly appropriate and damaging when the absent
witness is a material one, the most common example being the alibi
witness. Vess, "Walking a Tightrope: A Survey of Limitations on the
Prosecutor's Closing Argument," 64 J. Crim. L. & C. 22, 46 (1973).
However, it should also be noted that any comments on an absent witness
may be improper where the witness is equally available or accessible to the
government; the absent witness must be "peculiarly within the other party's
power to produce and [it must be likely that his testimony] would elucidate
the transaction." Id. at 47

In conclusion, the scope of the prosecution's closing argument, in keeping
with his responsibility to seek justice, should be confined to evidence





admitted, to the lack of evidence, to reasonable conclusions of fact that the
state may draw therefrom, and to the law applicable to the case.

National District Attorneys Association, National Prosecution Standards
(2nd ed. 1991).

D. American Bar Association Standards

The following guidelines for closing arguments have been adopted by
the American Bar Association:

The prosecutor may argue all reasonable inferences from
evidence in the record. It is unprofessional conduct for the
prosecutor intentionally to misstate the evidence or mislead the
jury as to the inferences it may draw.

It is unprofessional conduct for the prosecutor to express his or
her personal belief or opinion as to the truth or falsity of any
testimony or evidence of the guilt of the defendant.

The prosecutor should not use arguments calculated to inflame
the passions or prejudice of the jury.

The prosecutor should refrain from argument which would divert
the jury from its duty to decide the case on the evidence, by
injecting issues broader than the guilt or innocence of the
accused under the controlling law, or by making predictions of
the consequences of the jury's verdict.

It is unprofessional conduct for the prosecutor intentionally to
refer to or argue on the basis of facts outside the record
whether at trial or on appeal, unless such facts are matters of
common public knowledge based on ordinary human
experience or matters of which the court may take judicial
notice.

American Bar Association, Standards Relating to the Prosecution Function,
Section 3-5.8, 3-5.9 (1982).

updated 03.22.2007
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CHAPTER 15

PRIOR CONVICTIONS / ENHANCEMENTS

15.1 GENERALLY
15.2 STATUTES
15.2.1 OFFENSE CLASSIFICATION ENHANCEMENT

15.2.2 PUNISHMENT ENHANCEMENT
15.3 PROVING THE PRIOR CONVICTION
15.3.1 CHALLENGES TO THE PRIOR CONVICTION

15.1 GENERALLY

Utah provides that DUI offenses become more serious with each
consecutive offense. Prosecutors should carefully screen each case with
an eye for any potential enhancement. City prosecutors should, when
appropriate, refer any offense which qualifies as either a Class A
Misdemeanor or Felony to the appropriate District or County Attorney’s
office.

15.2 STATUTES

15.2.1 OFFENSE CLASSIFICATION ENHANCEMENT

The statutes which relate to the offense classification enhancement of
repeat DUI offenses are as follows:

41-6a-503. Penalties for driving under the influence violations.

* % %

(2) A person convicted of a violation of Section 41-6a-502 is guilty of a
third degree felony if:

(b) the conviction under Section 41-6a-502 is within ten years of two or
more prior convictions as defined in Subsection 41-6a-501(2); or



http://le.utah.gov/~code/TITLE41/htm/41_04042.htm



(c) the conviction under Section 41-6a-502 is at any time after a conviction
of:

(i) automobile homicide under Section 76-5-207 that is committed after July
1, 2001;

(i) a felony violation of Section 41-6a-502 or a statute previously in effect
in this state that would constitute a violation of Section 41-6a-502 that is
committed after July 1, 2001; or

(iii) any conviction described in Subsection (2)(c)(i) or (ii) which judgment of
conviction is reduced under Section 76-3-402.

15.2.2 PUNISHMENT ENHANCEMENTS

In addition the provisions which enhance the offense classification of
repeat DUI offenses, the legislature has also provided that certain
sentencing and punishment enhancements are required for repeat
offenders. The specific statutes are as follows:

41-6a-505. Sentencing requirements for driving under the influence of
alcohol, drugs, or a combination of both violations.

* % %

(2) If a person is convicted under Section 41-6a-502 within ten years of a
prior conviction as defined in Subsection 41-6a-501(2):

(a) the court shall:

(i) (A) impose a jail sentence of not less than 240 consecutive hours;

(B) require the person to work in a compensatory-service work program for
not less than 240 hours; or

(C) require the person to participate in home confinement through the use
of electronic monitoring in accordance with Section 41-6a-506;

(ii) order the person to participate in a screening;



http://le.utah.gov/~code/TITLE41/htm/41_04044.htm



(iii) order the person to participate in an assessment, if it is found
appropriate by a screening under Subsection (2)(a)(ii);

(iv) order the person to participate in an educational series if the court does
not order substance abuse treatment as described under Subsection

(2)(b);
(v) impose a fine of not less than $800; and

(vi) order probation for the person in accordance with Section 41-6a-507;
and

(b) the court may order the person to obtain substance abuse treatment if
the substance abuse treatment program determines that substance abuse
treatment is appropriate.

(3) Under Subsection 41-6a-503(2), if the court suspends the execution of
a prison sentence and places the defendant on probation:

(a) the court shall impose:

(i) a fine of not less than $1,500;

(i) a jail sentence of not less than 1,500 hours;

(iif) supervised probation; and

(iv) an order requiring the person to obtain a screening and assessment
and substance abuse treatment at a substance abuse treatment program
providing intensive care or inpatient treatment and long-term closely
supervised follow-through after treatment for not less than 240 hours; and
(b) the court may require the person to participate in home confinement
through the use of electronic monitoring in accordance with Section

41-6a-506.

(4) (a) The requirements of Subsections (1)(a), (2)(a), and (3)(a) may not
be suspended.





(b) Probation or parole resulting from a conviction for a violation under this
section may not be terminated.

(5) If a person is convicted of a violation of Section 41-6a-502 and there is
admissible evidence that the person had a blood alcohol level of .16 or
higher, the court shall order the following, or describe on record why the
order or orders are not appropriate:

(a) treatment as described under Subsection (1)(b), (2)(b), or (3)(a)(iv); and
(b) one or both of the following:

(i) the installation of an ignition interlock system as a condition of probation
for the person in accordance with Section 41-6a-518; or

(ii) the imposition of home confinement through the use of electronic
monitoring in accordance with Section 41-6a-506.

15.3 PROVING THE PRIOR CONVICTION

Although it is not uncommon for a Defendant to stipulate to the fact that he
or she has a prior conviction, a prosecutor must keep in mind that, absent
a defense stipulation, the fact of a prior conviction must be proven beyond
a reasonable doubt during trial on a felony DUI. If the case at baris a
second offense, the prior conviction is not an element of the offense, but
rather a sentencing enhancement, and the burden of proof for the prior
would be clear and convincing evidence. It is recommended that the
prosecutor present this to the court by way of a motion in limine to
determine the parameters of presenting evidence of the prior. Many courts
will not allow the presentation of prior evidence before a jury and will either
bifurcate the trial on that issue or even take judicial notice of the conviction.
It is important to know the court’s ruling on this BEFORE the beginning of
trial.

In order to prove a prior conviction, the prosecutor must prove three
essential elements:

1. The fact of the prior conviction,
2. That the prior conviction falls within the time period for





enhancement, and
3. Identity of the defendant.

Thanks to Rule 902 (4) Ut.R.Evid., a certified copy of the prior conviction
will suffice to prove elements 1 and 2. The prosecutor must be certain to
have these available for trial and to provide them as discovery. In State
v. Anderson, 797 P.2d 1114, 1117 (Utah Ct. App. 1990), the Court of
Appeals held that “[a] written, clear and definite judgment signed by the
trial court is sufficient proof of a prior conviction.”

One potential concern that may arise depending on your court’s
interpretation of the statute is that, although it doesn’t apply to the DUI
enhancement statute, State v. Powasnik, 918 P.2d 146 (Utah Ct. App.
1996), the Court of Appeals held that the drug penalty enhancement
statute adds an extra element to drug offenses coming w/in the statute,
that must be proved beyond a reasonable doubt to the same trier of fact
who decides predicate offenses. The Utah courts have not expressly held
the same for the DUl enhancement statutes, but they may at some point
apply the same reasoning.

Proving identity (again, assuming it is disputed) can be accomplished
through booking photos, dates of birth, and the defendant’s own
statements (such as acknowledging his or her identity at arraignment).

15.3.1 CHALLENGES TO THE PRIOR CONVICTION

A recent phenomenon which is becoming more and more prevalent is for a
defendant to challenge the validity of the prior conviction pursuant to State
vs. Ferguson, 111 P.3d 820 (Utah Ct. App. 2005). In Ferguson, the court
held that when the State is enhancing a charge based on a prior
conviction, that previous conviction is presumed valid unless the defendant
testifies, or offers other evidence, that he did not knowingly and intelligently
waive his right to counsel. Then, the burden shifts to the State to establish
the validity of the waiver. The facts of the case, for background
information, were:

Julia Jepson obtained a protective order against defendant
Ferguson, prohibiting Ferguson from going near, contacting, or





harassing her. After calling and threatening Jepson several times,
Ferguson plead guilty to violating the protective order, and was
sentenced to one year in jail. The sentence was suspended, and
Ferguson was put on probation. Ferguson was not represented by
counsel during these proceedings. Six days after these proceedings,
Ferguson appeared with a rifle on a roof behind Jepson’s place of
employment. The State charged Ferguson with violating a protective
order and sought to enhance that charge from a class A
misdemeanor to a third degree felony based on Ferguson’s prior
conviction for the same charge. The district court held that the State
could not enhance the protective order charge on the basis of a prior
conviction obtained in violation of a defendant’s right to counsel. The
Utah Court of Appeals affirmed this decision, but reversed the district
court’s holding that the State bore the burden of establishing the
constitutional validity of the uncounseled conviction. In reviewing the
case, the Utah Supreme Court affirmed the court of appeals’ holding
that a previous uncounseled conviction cannot be used to enhance a
subsequent criminal charge “unless the defendant knowingly and
intelligently waived his right to counsel.” The Court further held that
“In determining whether a defendant did so, a previous conviction is
presumed valid unless the defendant can rebut that presumption by
offering evidence that he did not validly waive his right to counsel.
This burden is minimal, however, and can be satisfied with the
defendant’s own testimony. The burden then shifts to the State to
establish the validity of the waiver.” The case was remanded to
determine whether Ferguson’s waiver was made “knowingly and
intelligently.”

In order to effectively pre-empt this type of challenge, prosecutors should
obtain a certified copy, not just of the order of conviction, but also any plea
forms, court notes, or any other documentation which shows that the
defendant was previously advised of his/her right to counsel and knowingly
waived or exercised that right.

In order to avoid this problem in future case, prosecutors must ensure that
all defendants are adequately advised of their rights and that there is a
written record of the waiver before a plea is accepted by a court.

updated 03.22.2007
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CHAPTER 16

JURY INSTRUCTIONS

16.1 GENERALLY

16.2 SAMPLE INSTRUCTIONS
16.2.1 GENERAL JURY INSTRUCTIONS
16.2.2 DUI-SPECIFIC JURY INSTRUCTIONS

16.1 GENERALLY

Following are several sample jury instructions which may serve as a basis
for the instructions a prosecutor will present to the court prior to trial. An
effort has not been made to supply an entire set of instructions for a trial.
Each court will undoubtedly have their own set of stock instructions;
however, the following should be helpful in arguing for certain instructions
beneficial to the prosecution’s case.

The Utah Supreme Court has stated that, “we need only ask whether the
instructions, taken as a whole, correctly communicate the principle of
reasonable doubt, namely, that a defendant cannot be convicted of a crime
"except upon proof beyond a reasonable doubt of every fact necessary to
constitute the crime with which he is charged." State v. Cruz, 122 P.3d 543,
530 (Utah 2005), quoting In re Winship, 397 U.S. 358, 364, 25 L. Ed. 2d
368, 90 S. Ct. 1068 (1970) .





16.2 SAMPLE INSTRUCTIONS

16.2.1 GENERAL JURY INSTRUCTIONS

In State v. Reyes, 116 P.3d 305, 307 (Utah 2005), the Utah Supreme Court
explicitly approved the following jury instruction relating to reasonable
doubt. As such, it is recommended that prosecutors request the court to
utilize the following instruction:

INSTRUCTION NO.
REASONABLE DOUBT

All presumptions of law, independent of evidence, are in favor of
innocence. A defendant is presumed innocent until proven guilty beyond a
reasonable doubt. Where you are satisfied that a reasonable doubt exists
as to a defendant's guilt, he/she is entitled to acquittal.

The burden is upon the prosecution to prove the defendant guilty beyond a
reasonable doubt. Proof beyond a reasonable doubt does not require proof
to an absolute certainty. Reasonable doubt is required, not doubt which is
merely possible, since everything in human affairs is open to some
possible or imaginary doubt. Proof beyond a reasonable doubt is a degree
of proof that satisfies your mind and convinces your conscientious
understanding. Reasonable doubt is doubt entertained by reasonable men

and women and arises from the evidence, or lack of evidence, in the case.





16.2.2 DUI-SPECIFIC JURY INSTRUCTIONS

The following instructions are specific to DUl cases and have been
accepted by several courts throughout the state:





INSTRUCTION NO.
DRINKING AND DRIVING

The mere consumption of an alcoholic beverage combined with the
driving of an automobile is not unlawful under the laws of the State of Utah.
To act in an unlawful manner, one must either (1) drive an automobile with
the blood/breath alcohol content of 0.08% or greater, or (2) drive an
automobile while in a state of being then “under the influence” of alcohol
and/or drugs.

Under the law it may also be said that a person drives a vehicle while
‘under the influence” of alcohol and/or drugs, when, as a result of drinking
alcohol or taking drugs, a person is incapable of safely operating a motor
vehicle. The prosecution need not show that actual driving was impaired,
merely that the person’s mental or physical faculties or abilities of
perception, coordination, or judgment, are so affected as to impair, to an
appreciable degree, one’s ability to operate the vehicle with the degree of
care which an ordinary prudent individual in full possession of his faculties

would exercise under similar circumstances.





INSTRUCTION NO.
DEFINITION OF ACTUAL PHYSICAL CONTROL

You are instructed that the Defendant must be either driving the
vehicle or in “actual physical control” of it to be convicted of Driving Under
the Influence. “Actual physical control” is defined as having an apparent
ability to start and move the vehicle. A person need not actually move, or
attempt to move, a vehicle in order to be in “actual physical control” of the

vehicle.

State v. Barnhart, 850 P.2d 473, 478 (Utah Ct. App. 1993).






INSTRUCTION NO.
PURPOSE OF “ACTUAL PHYSICAL CONTROL” LANGUAGE

“The clear purpose of the [actual physical] control aspect of the
instant ordinance is to deter persons from being found under
circumstances in which they can directly commence operating a vehicle

3.

while they are under the influence of alcohol ...”" “[The actual physical
control] requirement was intended by our legislature to protect public safety
and apprehend the drunken driver before he or she strikes, and may not be
construed to exclude those whose vehicles are presently immobile
because of mechanical trouble.”"

“In general, laws prohibiting driving while intoxicated are deemed
remedial statutes, to be liberally interpreted in favor of the public interest
and against the private interests of the drivers involved. Specifically, actual
physical control statutes have been characterized as preventive measures,
which deter individuals who have been drinking intoxicating liquor from

getting into their vehicles, except as passengers, and which enable the

drunken driver to be apprehended before he strikes."

Garcia v. Schwendiman, 645 P.2d 651, 654 (Utah 1982) (quoting City of Cincinnati v.
Kelley, 351 N.E.2d 85, 87 (Ohio 1976)).

Lopez v. Schwendiman, 720 P.2d 778, 781 (Utah 1986) (per curiam) (citations omitted).

Richfield City v. Walker, 790 P.2d 87, 91 (Utah Ct. App. 1990) (quoting State v.
Smelter, 674 P.2d 690, 693 (Wash. 1984) (quotations and citations omitted)).






INSTRUCTION NO. __
LEGAL GUIDELINES FOR ACTUAL PHYSICAL CONTROL

“To summarize, [the law] recognize[s] the following established legal
guidelines that affect a [jury’s] factfinding discretion in these cases: the
[jury] must look to the totality of the circumstances, no single factor being
dispositive as a matter of law, the statute is intended to prevent intoxicated
persons from causing harm by apprehending them before they operate a
vehicle, a person need not actually move, or attempt to move, a vehicle,
but only needs to have an apparent ability to start and move the vehicle in

order to be in actual physical control.”

1 State v. Barnhart, 850 P.2d 473, 478 (Utah Ct. App. 1993).






INSTRUCTION NO.
NO REQUIREMENT TO ACTUALLY MOVE THE VEHICLE
“A person need not actually move, or attempt to move, a vehicle in
order to have actual physical control; the person only needs to have ‘the

apparent ability to start and move the vehicle.”

1 State v. Barnhart, 850 P.2d 473, 477 (Utah Ct. App. 1993) (quoting Garcia v.
Schwendiman, 645 P.2d 651, 654 (Utah 1982)).






INSTRUCTION NO. __
ADEQUATE SHOWING OF ACTUAL PHYSICAL CONTROL

‘[(W]here a motorist occupied the driver's position behind the steering
wheel, with possession of the ignition key and with the apparent ability to
start and move the vehicle, ... there has been an adequate showing of
‘actual physical control’ under our ... [Driving Under the Influence] statute.”

“The fact that defendant was unconscious [or asleep] at the time the
police officer arrived does not prevent a finding that defendant had the
ability to start the car and drive away either before or after his

unconsciousness.”

1 Garcia v. Schwendiman, 645 P.2d 651, 655 (Utah 1982)

2 State v. Barnhart, 850 P.2d 473, 479 (Utah Ct. App. 1993).






INSTRUCTION NO. __
SUBJECTIVE INTENT OF DEFENDANT NOT RELEVANT

“The subjective intent of a defendant not to operate the vehicle does
not prevent a finding that the defendant was in actual physical control. ...
Whether or not a person has the subjective intent to subsequently operate
a vehicle is irrelevant to the question of whether the person has the present
ability to start and move the vehicle. It is therefore permissible for [the jury]
to find that [the defendant] had actual physical control over a vehicle even

though [he/she] did not subjectively intend to exercise it.”

1 State v. Barnhart, 850 P.2d 473, 479 (Utah Ct. App. 1993).






INSTRUCTION NO. __
REFUSAL TO SUBMIT TO CHEMICAL ANALYSIS
You are instructed that the Defendant’s failure to consent to a chemical
analysis of his/her breath to determine its alcohol content may be
considered along with all other facts received into evidence in determining
the guilt or innocence of Defendant. You should weigh the Defendant’s

actions the same as you weigh all other evidence presented.





INSTRUCTION NO. __
BLOOD ALCOHOL CONTENT FROM BREATH ANALYSIS

It is the intent of the Utah Legislature to relieve the State of Utah and
other governmental entities of the financial burden of calling as a witness in
every DUI case the public officer responsible for testing the accuracy of the
Intoxilizer equipment. Thus, in place of the public officer’s testimony, the
law permits the admission of affidavits regarding the maintenance of a
specific Intoxilizer as evidence of the proper functioning of that Intoxilizer
machine and the accuracy of the ampoules.

This court has found: (1) the calibration and testing for accuracy of
Intoxilyzer was performed in accordance with the standards established by
the Commissioner of Public Safety, (2) the affidavits were prepared in the
regular course of the public officer’s duties, (3) that they were prepared
contemporaneously with the act, condition or event, and (4) the source of
information from which made and the method and circumstances of their
preparation were such as to indicate their trustworthiness. This court has
admitted into evidence these affidavits.

Further, this court has admitted into evidence the results from the

Intoxilizer. Based upon these findings, the prosecution is entitled to the





presumption that the test results are valid and further foundation for
introduction of evidence is unnecessary. However, in admitting evidence of
a chemical analysis of the Defendant’s breath, the Court does not
determine the accuracy of the test or analysis. Such is a question of fact

for the jury alone to determine.

updated 03.22.2007
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CHAPTER 17

SENTENCING

17.1 GENERALLY

17.2 BEST SENTENCING PRACTICES GUIDE

17.3 SENTENCING MATRICES
17.3.1 CLASSIFICATION OF DUI OFFENSES
17.3.2 DUI SENTENCING MATRIX

17.1 GENERALLY

The sentencing requirements of a DUI case are, outside of capital
offenses, the most complex and specific within the criminal code. In an
effort to fight recidivism and appropriately punish DUI offenders, the
legislature has taken much of the discretion away from prosecutors and
judges. Depending on the level of offense, the severity of the BAC, and
whether the offense is a first or subsequent charge, there exist certain
minimum mandatory penalties which must be imposed. These sanctions
are in addition to other consequences which follow a DUI conviction and/or
arrest such as driver license revocation, impound fees, and counseling
costs.

Nevertheless, the process of sentencing in a DUI should follow the same
philosophy a prosecutor would use in any case. Namely to punish the
offender, protect and compensate victims and society, and reduce the
likelihood of recidivism.

As in all cases, a prosecutor, while keeping in mind the statutory
requirements and any specific office policies should consider several
variables in recommending a sentence, either during plea negotiations or
during a contested sentencing hearing. These include, but are not limited
to:





. The defendant’s criminal history;

. The severity of the driving behavior, which could include:
. Driving pattern;
. Accident;
. Injuries caused; and
. Traffic violations observed.
. The defendant’s cooperation, or lack thereof, with the
investigating officer;
. The defendant’s BAC and performance on field sobriety tests;
. The defendant’s cooperation during the litigation of the criminal
charge;
. The defendant’s post-arrest behavior such as obtaining

counseling (or not) and whether there are any intervening
arrests or violations of pre-trial release conditions;

. The input of the victim in the case of an accident;

. The amount of restitution which may be owed in the case of an
accident with damage or injuries to a third party;

. The mental health of the defendant which may require

additional evaluation and treatment.

Every case is different and not all defendants should be ordered to serve
an identical sentence. Some defendants are appropriate candidates for
the minimum mandatory sentence, others should be sentenced to much
tougher sanctions up to and including the maximum jail or prison term. Yet
others, due to unique circumstances, may need to be treated in a creative
way to fully serve the interests of justice. Thorough knowledge of the case
and preparation for sentencing will assist the prosecutor in helping to craft
a sentence which is appropriate for each case and meets the necessary
demands of a DUI sentence.

17.2 BEST SENTENCING PRACTICES GUIDE

In 2003, under the direction of Ron Gordon, director, the Utah Sentencing
Commission published the DUI Best Sentencing Practices Guidebook.
This is an excellent resource which explores the philosophies, strategies,
and approaches which may be followed to effectively sentence DUI
offenders. Although it has not been updated, as of the time of this
publication, it has been included in Appendix Il for reference. Please note





that when referring to the Guidebook that many of the statutes, particularly
the matrix relating to sentencing is no longer current.

17.3 SENTENCING MATRICES

The following matrices should assist prosecutors in quickly identifying
those minimum mandatory and discretionary sentencing provisions within
the Utah DUI statute. They are not intended as a substitute for a careful
reading and familiarity with the statute, but rather as an easy-to-read
summary of the important provisions of the sentencing requirements.

17.3.1

CLASSIFICATION OF DUI OFFENSES

CLASS B MISDEMEANOR

CLASS A MISDEMEANOR

THIRD DEGREE FELONY

First Offense

Second Offense

First or Second
Offense if:

 Offender caused
bodily injury to another

 Offender had a
passenger under 16
years of age in the
vehicle at the time of
the offense

» Offender was 21
years of age or older
and had a passenger
under 18 years of age
in the vehicle at the
time of the offense

Third offense within ten
years

First or Second Offense
if:

» Offender caused
serious bodily injury to
another; or

» Offender was
previously convicted of
automobile homicide; or

 Offender was
previously convicted of
any felony DUI offense






17.3.2 DUI SENTENCING MATRIX
Second Offense Third + offense w/in
First Offense Within 10 Years 10 years
SENTENCING 48 consecutive hours | <240 consecutive *0 - 5 years prison OR

Jail - SHALL Order:

OR

*48 hours
compensatory service
OR

*Electronic home
confinement

hours (10 days) OR
*240 hours
compensatory service
OR

*Electronic home
confinement

*1,500 hours jail (62.5
days)

*May also require
electronic home
confinement

Fine - SHALL order:

Not less than $700
plus surcharge

Not less than $800
plus surcharge

Not less than $1,500
plus surcharge
(unless prison is
imposed)

Other - SHALL

*Screening &

*Screening &

*Screening &

order assessment assessment assessment
*Education series *Education series *Intensive treatment
unless treatment unless treatment or inpatient treatment
ordered ordered and aftercare for not
*MAY order treatment | *MAY order treatment | less than 240 hours

Probation:* MAY order SHALL order SHALL order
supervised probation | supervised probation | supervised

probation(unless
prison is imposed)

Ignition Interlock: MAY order SHALL order SHALL order
(3 years) (3 years)
High BAC (.16 or *SHALL order *SHALL order *SHALL order

higher):

treatment and
sprobation with

treatment and
sprobation with

treatment and
sprobation with

interlock or interlock or interlock or
eelectronic home eelectronic home eelectronic home
confinement** confinement confinement
License MAY order additional | MAY order additional | MAY order additional
Suspension: 90 days, 180 days, 1 | 90 days, 180 days, 1 | 90 days, 180 days, 1

year or 2 years

year or 2 years

year or 2 years

*Supervised probation is also required for all convictions of Driving with a Measurable
Amount of a Controlled Substance in the Body.
** If the court does not order these conditions, the reasons must be stated on the

record
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CHAPTER 18

RESTITUTION

18.1 GENERALLY
18.2 DEFINITIONS
18.3 APPLICABILITY TO DUI OFFENSES
18.4 INSURANCE COMPANY AS VICTIM

18.1 GENERALLY

Restitution is defined as an;
Act of restoring; restoration; restoration of anything to its rightful
owner; the act of making good or giving equivalent for any loss,
damage or injury; and indemnification.

Black’s Law Dictionary

The Utah State Legislature has codified a restitution scheme intended to

remediate the effects of a defendant’s criminal behavior on innocent
victims of that behavior. Utah Code Ann. §77-38a-302 states:

77-38a-302. Restitution criteria.

(1) When a defendant is convicted of criminal activity that has resulted in
pecuniary damages, in addition to any other sentence it may impose, the
court shall order that the defendant make restitution to victims of crime as
provided in this chapter, or for conduct for which the defendant has agreed
to make restitution as part of a plea disposition.

An award of restitution is not an additional punishment; rather it is clear
from the legislative scheme that restitution is not a "punishment" but a civil
penalty whose purpose is entirely remedial, i.e., to compensate victims for
the harm caused by a defendant and to spare victims the time, expense,
and emotional difficulties of separate civil litigation to recover damages
from the defendant. See Monson v. Carver, 928 P.2d 1017 (Utah 1996).



http://le.utah.gov/~code/TITLE77/htm/77_31008.htm

http://le.utah.gov/~code/TITLE77/htm/77_31008.htm



Orders of restitution arising from criminal cases are not dischargeable in
bankruptcy and are not affected by the death of the defendant. See
generally, State v. Christensen, 866 P.2d 533 (Utah 1993).

Furthermore, although a defendant’s probation may be terminated (either
successfully or unsuccessfully), an order of restitution will continue until
paid in full. See State v. Allen, 15 P.3d 110 (Utah Ct. App. 2000)

18.2 DEFINITIONS

The statutory definitions relating to restitution are as follows:
77-38a-102. Definitions.

As used in this chapter:

(1) "Conviction" includes a:

(a) judgment of guilt;

(b) a plea of guilty; or

(c) a plea of no contest.

(2) "Criminal activities" means any offense of which the defendant is
convicted or any other criminal conduct for which the defendant admits
responsibility to the sentencing court with or without an admission of
committing the criminal conduct.

(3) "Department” means the Department of Corrections.

(4) "Diversion" means suspending criminal proceedings prior to conviction
on the condition that a defendant agree to participate in a rehabilitation
program, make restitution to the victim, or fulfill some other condition.

(5) "Party" means the prosecutor, defendant, or department involved in a
prosecution.

(6) "Pecuniary damages" means all demonstrable economic injury, whether
or not yet incurred, which a person could recover in a civil action arising
out of the facts or events constituting the defendant's criminal activities and
includes the fair market value of property taken, destroyed, broken, or



http://le.utah.gov/~code/TITLE77/htm/77_31010.htm
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otherwise harmed, and losses including lost earnings and medical
expenses, but excludes punitive or exemplary damages and pain and
suffering.

(7) "Plea agreement" means an agreement entered between the
prosecution and defendant setting forth the special terms and conditions
and criminal charges upon which the defendant will enter a plea of guilty or
no contest.

(8) "Plea in abeyance" means an order by a court, upon motion of the
prosecution and the defendant, accepting a plea of guilty or of no contest
from the defendant but not, at that time, entering judgment of conviction
against him nor imposing sentence upon him on condition that he comply
with specific conditions as set forth in a plea in abeyance agreement.

(9) "Plea in abeyance agreement" means an agreement entered into
between the prosecution and the defendant setting forth the specific terms
and conditions upon which, following acceptance of the agreement by the
court, a plea may be held in abeyance.

(10) "Plea disposition" means an agreement entered into between the
prosecution and defendant including diversion, plea agreement, plea in
abeyance agreement, or any agreement by which the defendant may enter
a plea in any other jurisdiction or where charges are dismissed without a
plea.

(11) "Restitution" means full, partial, or nominal payment for pecuniary
damages to a victim, including prejudgment interest, the accrual of interest
from the time of sentencing, insured damages, reimbursement for payment
of a reward, and payment for expenses to a governmental entity for
extradition or transportation and as may be further defined by law.

(12) (a) "Reward" means a sum of money:

(i) offered to the public for information leading to the arrest and conviction
of an offender; and

(ii) that has been paid to a person or persons who provide this information,
except that the person receiving the payment may not be a codefendant,
an accomplice, or a bounty hunter.

(b) "Reward" does not include any amount paid in excess of the sum
offered to the public.





(13) "Screening" means the process used by a prosecuting attorney to
terminate investigative action, proceed with prosecution, move to dismiss a
prosecution that has been commenced, or cause a prosecution to be
diverted.

(14) (a) "Victim" means any person whom the court determines has
suffered pecuniary damages as a result of the defendant's criminal
activities.

(b) "Victim" may not include a codefendant or accomplice.

77-38a-302. Restitution criteria.

* % %

(a) "Complete restitution" means restitution necessary to compensate a
victim for all losses caused by the defendant.

(b) "Court-ordered restitution" means the restitution the court having
criminal jurisdiction orders the defendant to pay as a part of the criminal
sentence at the time of sentencing or within one year after sentencing.

18.3 APPLICABILITY TO DUI OFFENSES

The only caveat to the applicability of restitution to impaired driving cases
is that; due to the strict liability nature of DUI, the loss suffered by a victim
must have been proximately caused by the defendant’s criminal action.
See generally, State v. Robinson, 860 P.2d 979 (Utah Ct. App. 1973).

18.4 INSURANCE COMPANY AS VICTIM

Insurance companies had previously been excluded from the definition of
victim for purposes of restitution. State v. Westerman, 945 P.2d 695 (Utah
Ct. App. 1997). However, this was overruled by statute, which now reads;



http://le.utah.gov/~code/TITLE77/htm/77_31008.htm



76-3-201(1)(e) (i) "Victim" means any person who the court determines
has suffered pecuniary damages as a result of the defendant's criminal
activities.

Prosecutors should endeavor to determine if any insurance payments have
been made to a victim and attempt to convince the court to order
repayment to the insurance company.

updated 03.22.2007
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CHAPTER 19

VICTIM CONSIDERATIONS

19.1 GENERALLY
19.2 VICTIMS BILL OF RIGHTS
19.3 REMEDIES

19.1 GENERALLY

A victim means a “person against whom a crime has allegedly been
committed, or against whom an act has allegedly been committed by a
juvenile or incompetent adult, which would have been a crime if committed
by a competent adult.” In years past, it was common for many participants
in the criminal justice system, prosecutors included, to consider victims
“‘just another witness”. In fact, until recently, victims possessed no greater
rights in a criminal case than a third party, uninterested witness. This has,
thankfully, changed dramatically.

It is important for prosecutors to realize that a victim of any crime,
particularly a crime that caused injury, is quite possibly one of the most
important events in that person’s life. With the high rate of injuries and
fatalities caused by impaired driving, prosecutors must do more than “be
sensitive” to the needs of victims and their families. Prosecutors must be
advocates and champions for the needs of victims in general as well as in
a particular case.

This is not to say that a prosecutor should consider the victim to be her
client, as this would be a violation of the ethical and statutory duties of their
office. However, advocating for victims and being responsive to their
needs is at the very core of “doing justice”.

19.2 VICTIMS BILL OF RIGHTS

In 1987, the Utah State Legislature enacted the Victims Bill of Rights.
Keep in mind that, with the exception of the rights specifically enumerated






to victims of sexual violence, these provisions apply to victims of any crime,
including impaired driving.

As currently enacted, the bill states in relevant part:

77-37-1. Legislative intent.

(1) The Legislature recognizes the duty of victims and witnesses of crime
to fully and voluntarily cooperate with law enforcement and prosecutorial
agencies, the essential nature of citizen cooperation to state and local law
enforcement efforts, and the general effectiveness and well-being of the
criminal justice system of this state. In this chapter, the Legislature
declares its intent to ensure that all victims and witnesses of crime are
treated with dignity, respect, courtesy, and sensitivity, and that the rights
extended in this chapter to victims and witnesses of crime are honored and
protected by law in a manner no less vigorous than protections afforded
criminal defendants.

(2) The Legislature finds it is necessary to provide child victims and child
witnesses with additional consideration and different treatment than that
usually afforded to adults. The treatment should ensure that children's
participation in the criminal justice process be conducted in the most
effective and least traumatic, intrusive, or intimidating manner.

77-37-3. Bill of Rights.
(1) The bill of rights for victims and witnesses is:

(a) Victims and witnesses have a right to be informed as to the level of
protection from intimidation and harm available to them, and from what
sources, as they participate in criminal justice proceedings as designated
by Section 76-8-508, regarding witness tampering, and Section 76-8-509,
regarding threats against a victim. Law enforcement, prosecution, and
corrections personnel have the duty to timely provide this information in a
form that is useful to the victim.

(b) Victims and witnesses, including children and their guardians, have a
right to be informed and assisted as to their role in the criminal justice
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process. All criminal justice agencies have the duty to provide this
information and assistance.

(c) Victims and witnesses have a right to clear explanations regarding
relevant legal proceedings; these explanations shall be appropriate to the
age of child victims and witnesses. All criminal justice agencies have the
duty to provide these explanations.

(d) Victims and witnesses should have a secure waiting area that does not
require them to be in close proximity to defendants or the family and
friends of defendants. Agencies controlling facilities shall, whenever
possible, provide this area.

(e) Victims are entitled to restitution or reparations, including medical
costs, as provided in Title 63, Chapter 25a, Criminal Justice and
Substance Abuse, and Sections 62A-7-109, 77-38a-302, and 77-27-6.
State and local government agencies that serve victims have the duty to
have a functional knowledge of the procedures established by the Utah
Crime Victims' Reparations Board and to inform victims of these
procedures.

(f) Victims and witnesses have a right to have any personal property
returned as provided in Sections 77-24-1 through 77-24-5.Criminal justice
agencies shall expeditiously return the property when it is no longer
needed for court law enforcement or prosecution purposes.

(g) Victims and witnesses have the right to reasonable employer
intercession services, including pursuing employer cooperation in
minimizing employees' loss of pay and other benefits resulting from their
participation in the criminal justice process. Officers of the court shall
provide these services and shall consider victims' and withesses'
schedules so that activities which conflict can be avoided. Where conflicts
cannot be avoided, the victim may request that the responsible agency
intercede with employers or other parties.

(h) Victims and witnesses, particularly children, should have a speedy
disposition of the entire criminal justice process. All involved public
agencies shall establish policies and procedures to encourage speedy
disposition of criminal cases.



http://le.utah.gov/~code/TITLE77/77_20.htm



(i) Victims and witnesses have the right to timely notice of judicial
proceedings they are to attend and timely notice of cancellation of any
proceedings. Criminal justice agencies have the duty to provide these
notifications. Defense counsel and others have the duty to provide timely
notice to prosecution of any continuances or other changes that may be
required.

(j) Victims of sexual offenses have a right to be informed of their right to
request voluntary testing for themselves for HIV infection as provided in
Section 76-5-503 and to request mandatory testing of the convicted sexual
offender for HIV infection as provided in Section 76-5-502. The law
enforcement office where the sexual offense s reported shall have the
responsibility to inform victims of this right.

(2) Informational rights of the victim under this chapter are based upon the
victim providing his current address and telephone number to the criminal
justice agencies involved in the case.

77-37-4. Additional rights - Children.

In addition to all rights afforded to victims and witnesses under this
chapter, child victims and witnesses shall be afforded these rights:

(1) Children have the right to protection from physical and emotional abuse
during their involvement with the criminal justice process.

(2) Children are not responsible for inappropriate behavior adults commit
against them and have the right not to be questioned, in any manner, nor
to have allegations made, implying this responsibility. Those who interview
children have the responsibility to consider the interests of the child in this
regard.

(3) Child victims and witnesses have the right to have interviews relating to
a criminal prosecution kept to a minimum. All agencies shall coordinate
interviews and ensure that they are conducted by persons sensitive to the
needs of children.
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(4) Child victims have the right to be informed of available community
resources that might assist them and how to gain access to those
resources. Law enforcement and prosecutors have the duty to ensure that
child victims are informed of community resources, including counseling
prior to the court proceeding, and have those services available throughout
the criminal justice process.

It is vitally important to ensure that your office practices and protocols are
in compliance with these provisions. Prosecutors should develop the habit
of informing the victims of the status of the case and; most importantly,
being honest and forthright with victims of crime.

19.3 REMEDIES

Although the responsibilities toward victims are clearly and concisely
spelled out in the bill of rights, there is no truly effective remedy for a
breach of those responsibilities. The only true remedy is the victim’s right
to obtain injunctive relief following a willful and wanton violation of these
rights. The exact form of the injunctive relief has yet to be fully explored by
the appellate courts, but will no doubt develop as time progresses.

It is a better habit; however, to avoid violations of the bill and to, as justice
requires, keep the rights of victims at the top of any list of prosecutorial
priorities.

77-37-5. Remedies - Victims' Rights Committee.

Remedies available are:

(1) In each judicial district, the presiding district court judge shall appoint a
person who shall establish and chair a victims' rights committee consisting
of:

a county attorney or district attorney;
a sheriff;
a corrections field services administrator;

a
b
c
d) an appointed victim advocate;

(@)
(b)
(c)
(d)
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(e) a municipal attorney;
(f) a municipal chief of police; and
(g) other representatives as appropriate.

(2) The committee shall meet at least semiannually to review progress and
problems related to this chapter, Title 77, Chapter 38, and Utah
Constitution Article |, Section 28. Victims and other interested parties may
submit matters of concern to the victims' rights committee. The committee
may hold a hearing open to the public on any appropriate matter of
concern and may publish its findings. These matters shall also be
considered at the meetings of the victims' rights committee. The committee
shall forward minutes of all meetings to the Commission on Criminal and
Juvenile Justice and the Office of Crime Victims' Reparations for review
and other appropriate action.

(3) The Office of Crime Victims' Reparations shall provide materials to local
law enforcement to inform every victim of a sexual offense of the right to
request testing of the convicted sexual offender and of the victim as
provided in Section 76-5-502.

(4) If a person acting under color of state law willfully or wantonly fails to
perform duties so that the rights in this chapter are not provided, an action
for injunctive relief may be brought against the individual and the
government entity that employs the individual. The failure to provide the
rights in this chapter or Title 77, Chapter 38, does not constitute cause for
a judgment against the state or any government entity, or any individual
employed by the state or any government entity, for monetary damages,
attorney's fees, or the costs of exercising any rights under this chapter.

(5) The person accused of and subject to prosecution for the crime or the
act which would be a crime if committed by a competent adult, has no
standing to make a claim concerning any violation of the provisions of this
chapter.

updated 03.22.2007
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20.1 GENERALLY

The Utah Code provides or a number of offenses which are related, or
spring from impaired driving offenses. These range from lesser-included
offenses, license restrictions, and even the legal fiction of alcohol-related
reckless driving.

In screening cases which allege any of the following offenses, prosecutors
should also determine whether the circumstances justify the filing of
impaired driving or other serious crimes.

20.2 RECKLESS DRIVING

Reckless driving is a common plea negotiation tool, although non-alcohol-
related reckless driving should be used extremely rarely in the negotiation
of impaired driving cases. Generally, this charge should only be used as a





negotiated plea when evidentiary problems will nearly guarantee a verdict
of not guilty and the circumstances of the case would prefer a very minor
sanction to a complete dismissal or acquittal. Unlike ARR, “straight
reckless” does not result in automatic license suspension, nor does it apply
toward enhancement of future DUI offenses.

The text of the statute reads as follows:
41-6a-528. Reckless driving - Penalty.

(1) A person is guilty of reckless driving who operates a vehicle:
(a) in willful or wanton disregard for the safety of persons or property; or

(b) while committing three or more moving traffic violations under Title 41,
Chapter 6a, Traffic Code, in a series of acts within a single continuous
period of driving.

(2) A person who violates Subsection (1) is guilty of a class B
misdemeanor.

Although it has not yet been addressed by the appellate courts, there is a
concern that §J(1)(b) could present some problems with its validity.
Essentially, this paragraph creates a way to prosecute a defendant for
reckless driving, an intent-based crime, for three strict liability traffic
offenses. Prosecutors should be aware of this concern and be prepared to
meet any motions or objections to cases brought under {[(1)(b).

20.3 ALCOHOL-RELATED RECKLESS DRIVING

Alcohol-Related Reckless Driving is a legal fiction that has been created to
allow defendants to plead to an offense that does not carry the specific
minimum mandatory penalties of a DUI, yet still would apply to a future
enhancement for subsequent impaired driving cases. It is not defined
within the statute; nor is there a specific code citation to cite beyond §41-
6a-528.

However; §41-6a-501(2)(a)(ii), states that;
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(2) As used in Section 41-6a-503 (dui penalties section):
(a) "Conviction" means any conviction for a violation of:

(i) driving under the influence under Section 41-6a-502;
(i) alcohol, any drug, or a combination of both-related reckless
driving under Sections 41-6a-512 and 41-6a-528;

emphasis and comment added

Additionally, §41-6a-512 states that:

41-6a-512. Factual basis for alcohol or drug-related reckless driving
plea.

(1) (a) The prosecution shall state for the record a factual basis for a plea,
including whether or not there had been consumption of alcohol, drugs, or
a combination of both, by the defendant in connection with the violation
when the prosecution agrees to a plea of guilty or no contest to a charge of
a violation of the following in satisfaction of, or as a substitute for, an
original charge of a violation of Section 41-6a-502:

(i) reckless driving under Section 41-6a-528; or
(i) an ordinance enacted under Section 41-6a-510.

(b) The statement under Subsection (1)(a) is an offer of proof of the facts
that shows whether there was consumption of alcohol, drugs, or a
combination of both, by the defendant, in connection with the violation.

(2) The court shall advise the defendant before accepting the plea offered
under this section of the consequences of a violation of Section 41-6a-528.

(3) The court shall notify the Driver License Division of each conviction of
Section 41-6a-528 entered under this section.

(4) (a) The provisions in Subsections 41-6a-505(1), (2), and (3) that
require a sentencing court to order a convicted person to participate in a
screening, an assessment, or an educational series or obtain substance
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abuse treatment or do a combination of those things, apply to a conviction
for a violation of Section 41-6a-528 under Subsection (1).

(b) The court shall render the same order regarding screening,
assessment, an educational series, or substance abuse treatment in
connection with a first, second, or subsequent conviction under Section
41-6a-528 under Subsection (1), as the court would render in connection
with applying respectively, the first, second, or subsequent conviction
requirements of Subsections 41-6a-505(1), (2), and (3).

Note that the alcohol or substance abuse treatment provisions of DUI
sentencing are also applicable to ARR sentencing.

20.4 YOUTH “NOT-A-DROP” DUI

Although not specifically titled “Not-A-Drop DUI”, it is the common
nomenclature for the prohibition on persons under the age of 21 from
driving with any alcohol in their system. Additionally, this is not a criminal
offense under title 76, but rather a driver license violation that will be
adjudicated by DLD. Prosecutors should; however, consider these cases
for prosecution under various other statutes including any moving
violations that were observed, open container, and/or underage possession
or consumption of alcohol.

The relevant statutory language relating to this violation is Utah Code Ann.
§ 53-3-231:

53-3-231. Person under 21 may not operate a vehicle or motorboat
with detectable alcohol in body

* % %

(2) (a) A person younger than 21 years of age may not operate or be in
actual physical control of a vehicle or motorboat with any measurable
blood, breath, or urine alcohol concentration in the person's body as shown
by a chemical test.

(b) (i) A person with a valid operator license who violates Subsection (2)(a),
in addition to any other applicable penalties arising out of the incident, shall
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have the person's operator license denied or suspended as provided in
Subsection (2)(b)(ii).

(i) (A) For a first offense under Subsection (2)(a), the division shall deny
the person's operator license if ordered or not challenged under this
section for a period of 90 days beginning on the 30th day after the date of
the arrest under Section 32A-12-209.

(B) For a second or subsequent offense under Subsection (2)(a), within
three years of a prior denial or suspension, the division shall suspend the
person's operator license for a period of one year beginning on the 30th
day after the date of arrest.

(c) (i) A person who has not been issued an operator license who violates
Subsection (2)(a), in addition to any other penalties arising out of the
incident, shall be punished as provided in Subsection (2)(c)(ii).

(i) For one year or until the person is 17, whichever is longer, a person
may not operate a vehicle and the division may not issue the person an
operator license or learner's permit.

(3) (a) When a peace officer has reasonable grounds to believe that a
person may be violating or has violated Subsection (2), the peace officer
may, in connection with arresting the person for a violation of Section
32A-12-209, request that the person submit to a chemical test or tests to
be administered in compliance with the standards under Section
41-6a-520.

20.5 OPEN CONTAINER

The open container and related offenses are targeted to eliminate the risk
of a driver having access to alcoholic beverages in a vehicle while driving.
Unlike the DUI offenses, open container only applies when a vehicle is on
a public highway, not on private property or non-highway public property.
20.51 DEFINITIONS

41-6a-526. Drinking alcoholic beverage and open containers in motor
vehicle prohibited - Definitions
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(1) As used in this section:

(a) "Alcoholic beverage" has the same meaning as defined in Section
32A-1-105.

(b) "Chartered bus" has the same meaning as defined in Section
32A-1-105.

(c) "Limousine" has the same meaning as defined in Section 32A-1-105.

(d) (i) "Passenger compartment" means the area of the vehicle normally
occupied by the operator and passengers.

(ii) "Passenger compartment” includes areas accessible to the operator
and passengers while traveling, including a utility or glove compartment.
(iif) "Passenger compartment" does not include a separate front or rear
trunk compartment or other area of the vehicle not accessible to the
operator or passengers while inside the vehicle.

20.5.2 PROHIBITIONS AND PENALTIES

41-6a-526. Drinking alcoholic beverage and open containers in motor
vehicle prohibited * * * Exceptions.

(2) A person may not drink any alcoholic beverage while operating a motor
vehicle or while a passenger in a motor vehicle, whether the vehicle is
moving, stopped, or parked on any highway.

(3) A person may not keep, carry, possess, transport, or allow another to
keep, carry, possess, or transport in the passenger compartment of a
motor vehicle, when the vehicle is on any highway, any container which
contains any alcoholic beverage if the container has been opened, its seal
broken, or the contents of the container partially consumed.

(4) Subsections (2) and (3) do not apply to a passenger:

(a) in the living quarters of a motor home or camper;

(b) who has carried an alcoholic beverage onto a limousine or chartered
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bus that is in compliance with Subsections 32A-12-213(3)(b) and (c); or

(c) in a motorboat or on the waters of this state as these terms are defined
in Section 73-18-2.

(5) Subsection (3) does not apply to passengers traveling in any licensed
taxicab or bus.

20.6 ALCOHOL-RESTRICTED DRIVER
Persons who have been convicted of certain offenses or refused to submit
to chemical test may be placed on Alcohol-Restricted Driver (“ARD”)

status. In addition to criminal penalties, additional driver license
restrictions will apply.

20.6.1 DEFNINTIONS

41-6a-529. Definitions - Alcohol restricted drivers.

(1) As used in this section and section 41-6a-530, "alcohol restricted
driver" means a person who:

(a) within the last two years:
(i) has been convicted of:
(A) a misdemeanor violation of Section 41-6a-502;

(B) alcohol, any drug, or a combination of both-related reckless driving
under Section 41-6a-512;

(C) local ordinances similar to Section 41-6a-502 or alcohol, any drug, or a
combination of both-related reckless driving adopted in compliance with
Section 41-6a-510;

(D) a violation described in Subsections (1)(a)(i)(A) through (C), which
judgment of conviction is reduced under Section 76-3-402; or
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(E) statutes or ordinances previously in effect in this state or in effect in any
other state, the United States, or any district, possession, or territory of the
United States which would constitute a violation of Section 41-6a-502 or
alcohol, any drug, or a combination of both-related reckless driving if
committed in this state, including punishments administered under 10
U.S.C. Sec. 815; or

(i) has had the person's driving privilege suspended under Section
53-3-223 for an alcohol-related offense based on an arrest which occurred
on or after July 1, 2005;

(b) within the last three years has been convicted of a violation of this
section or Section 41-6a-518.2;

(c) within the last five years:
(i) has had the person's driving privilege revoked for refusal to submit to a
chemical test under Section 41-6a-520, which refusal occurred on or after

July 1, 2005; or

(i) (A) has been convicted of an offense described in Subsection (1)(a)(i);
and

(B) at the time of operation or actual physical control of a vehicle the
person:

(I) is 21 years of age or older; and
(II) has a passenger under 16 years of age in the vehicle;

(d) within the last ten years:
(i) has been convicted of an offense described in Subsection (1)(a)(i) which
conviction was within ten years of a prior conviction for an offense

described in Subsection (1)(a)(i); or

(i) has had the person's driving privilege revoked for refusal to submit to a
chemical test and the refusal is within ten years after:

(A) a prior refusal to submit to a chemical test under Section 41-6a-520; or





(B) a prior conviction for an offense described in Subsection (1)(a)(i) which
is not based on the same arrest as the refusal; or

(e) at any time has been convicted of:

(i) automobile homicide under Section 76-5-207 for an offense that
occurred on or after July 1, 2005; or

(ii) a felony violation of Section 41-6a-502 for an offense that occurred on
or after July 1, 2005.

(2) For purposes of this section and Section 41-6a-530, a plea of guilty or
no contest to a violation described in Subsection (1)(a)(i) which plea is held
in abeyance under Title 77, Chapter 2a, Pleas in Abeyance, is the
equivalent of a conviction, even if the charge has been subsequently
reduced or dismissed in accordance with the plea in abeyance agreement.

20.6.2 PROHIBITIONS AND PENALTIES

41-6a-530. Alcohol restricted drivers - Prohibited from operating a
vehicle while having any measurable or detectable amount of alcohol
in the person's body - Penalties.

(1) An alcohol restricted driver who operates or is in actual physical control
of a vehicle in this state with any measurable or detectable amount of
alcohol in the person's body is guilty of a class B misdemeanor.

(2) A "measurable or detectable amount" of alcohol in the person's body
may be established by:

(a) a chemical test;
(b) evidence other than a chemical test; or
(c) a combination of Subsections (2)(a) and (b).

(3) For any person convicted of a violation of this section, the court shall
order the installation of an ignition interlock system as a condition of
probation in accordance with Section 41-6a-518 or describe on the record
or in a minute entry why the order would not be appropriate.
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20.7 INTERLOCK-RESTRICTED DRIVER

20.7.1 DEFINITIONS

41-6a-518.2. Interlock restricted driver - Penalties for operation
without ignition interlock system.

(1) As used in this section:

(a) "ignition interlock system" means a constant monitoring device or any
similar device that:

(i) is in working order at the time of operation or actual physical control;
and

(ii) is certified by the Commissioner of Public Safety in accordance with
Subsection 41-6a-518(8); and

(b) (i) "interlock restricted driver" means a person who:

(A) has been ordered by a court or the Board of Pardons and Parole as a
condition of probation or parole not to operate a motor vehicle without an
ignition interlock system;

(B) (I) within the last three years has been convicted of an offense that
occurred after May 1, 2006 which would be a conviction as defined under
Section 41-6a-501; and

(1) the conviction described under Subsection (1)(b)(i)(B)(l) is within ten
years of one or more prior convictions as defined in Subsection
41-6a-501(2);

(C) within the last three years has been convicted of a violation of this
section;

(D) within the last three years has had the person's driving privilege
revoked for refusal to submit to a chemical test under Section 41-6a-520,
which refusal occurred after May 1, 2006;
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(E) within the last six years has been convicted of a felony violation of
Section 41-6a-502 for an offense that occurred after May 1, 2006; or

(F) within the last ten years has been convicted of automobile homicide
under Section 76-5-207 for an offense that occurred after May 1, 2006; and

(i) "interlock restricted driver" does not include a person if:

(A) the person's conviction described in Subsection (1)(b)(i)(B)(l) is a
conviction under Section 41-6a-517; and

(B) all of the person's prior convictions described in Subsection
(1)(b)(i)(B)(II) are convictions under Section 41-6a-517.

(2) For purposes of this section, a plea of guilty or no contest to a violation
of Section 41-6a-502 which plea is held in abeyance under Title 77,
Chapter 2a, Pleas in Abeyance, is the equivalent of a conviction, even if
the charge has been subsequently reduced or dismissed in accordance
with the plea in abeyance agreement.

20.7.2 PROHIBITIONS AND PENALTIES

41-6a-518.2. Interlock restricted driver - Penalties for operation
without ignition interlock system.

* % %

(3) An interlock restricted driver that operates or is in actual physical
control of a vehicle in this state without an ignition interlock system is guilty
of a class B misdemeanor.

(4) (a) Itis an affirmative defense to a charge of a violation of Subsection
(3) if:

(i) an interlock restricted driver:

(A) operated or was in actual physical control of a vehicle owned by the
interlock restricted driver's employer;
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(B) had given written notice to the employer of the interlock restricted
driver's interlock restricted status prior to the operation or actual physical
control under Subsection (4)(a)(i); and

(C) had on the interlock restricted driver's person or in the vehicle at the
time of operation or physical control proof of having given notice to the
interlock restricted driver's employer; and

(ii) the operation or actual physical control under Subsection (4)(a)(i)(A)
was in the scope of the interlock restricted driver's employment.

(b) The affirmative defense under Subsection (4)(a) does not apply to:

(i) an employer-owned motor vehicle that is made available to an interlock
restricted driver for personal use; or

(i) a motor vehicle owned by a business entity that is all or partly owned or
controlled by the interlock restricted driver.

20.8 COMMERCIAL DRIVERS

Persons holding a Commercial Driver License (“CDL”) are held to a higher
standard than other drivers due to the number of miles professional drivers
drive as well as the generally larger and more dangerous vehicles they
operate. Again, these persons are subject to the same DUI laws as any
other driver, but their privilege as a CDL holder will be in jeopardy if they
are apprehended with a BAC in excess of .04. The relevant statutory
language is as follows:

53-3-418. Prohibited alcohol level for drivers - Procedures, including
hearing.

(1) A person who holds or is required to hold a CDL may not drive a
commercial motor vehicle in this state if the person:

(a) has sufficient alcohol in the person's body that a subsequent chemical
test shows that the person has a blood or breath alcohol concentration of
.04 grams or greater at the time of the test after the alleged driving of the
commercial motor vehicle;
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(b) is under the influence of alcohol, any drug, or the combined influence of
alcohol and any drug to degree that renders the person incapable of safely
driving a commercial motor vehicle; or

(c) has a blood or breath alcohol concentration of .04 grams or greater at
the time of driving the commercial motor vehicle.

(2) A person who holds or is required to hold a CDL and who drives a
commercial motor vehicle in this state is considered to have given the
person's consent to a test or tests of the person's blood, breath, or urine to
determine the concentration of alcohol or the presence of other drugs in
the person's physical system.

(3) If a peace officer or port-of-entry agent has reasonable cause to
believe that a person may be violating this section, the peace officer or
port-of-entry agent may request the person to submit to a chemical test to
be administered in compliance with Section 41-6a-515.

(4) When a peace officer or port-of-entry agent requests a person to
submit to a test under this section, the peace officer or port-of-entry agent
shall advise the person that test results indicating .04 grams or greater
alcohol concentration or refusal to submit to any test requested will result
in the person's disqualification under Section 53-3-414 from driving a
commercial motor vehicle.

* % %

12) (a) A person who violates this section shall be punished in accordance
with Section 53-3-414.

(b) (i) In accordance with Section 53-3-414, the first disqualification under
this section shall be for one year, and a second disqualification shall be for
life.

(ii) A disqualification under Section 53-3-414 begins on the 30th day after
the date of arrest.

(13) (a) In addition to the fees imposed under Section 53-3-205 for
reinstatement of a CDL, a fee under Section 53-3-105 to cover
administrative costs shall be paid before the driving privilege is reinstated.





(b) The fees under Sections 53-3-105 and 53-3-205 shall be canceled if an
unappealed hearing at the division or court level determines the
disqualification was not proper.
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INTRODUCTION: THE ART OF
ANTICIPATING DEFENSES

“The criminal trial today is...a kind of show-jumping contest in which the rider
for the prosecution must clear every obstacle to succeed.”
—Robert Mark, Commissioner, London Metropolitan Police.
The Washington Post, November 1971

Ml any prosecutors
may bristle at an
analogy which
reduces the criminal
justice system to a
steeplechase, but this
analogy speaks an
obvious truth. To suc-
cessfully prosecute
hard core impaired
drivers, prosecutors
must clear statutory
and constitutional
hurdles. Prosecutors
must demonstrate

that every element of
the crime has been established beyond a reasonable doubt and that none
of the defendant’s constitutional rights were violated.

Impaired driving is a crime that cuts across all socio-economic lines, and
a conviction for a multiple offense DUI has severe consequences. Many
impaired driving defendants have resources to support a vigorous
defense. Across the country, defense attorneys have risen to meet the
challenge and serve their clients. For a prosecutor, nothing is better than
encountering the best attorneys from the defense bar. But, anticipating
defenses is generally an art form learned through experience—often
painfully. Yet, there is a similarity of facts and constitutional issues in
impaired driving cases that makes the job less painful.
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OVERCOMING IMPAIRED DRIVING DEFENSES

This publication serves as a guide to the most common defenses in
impaired driving cases, drawing on the expertise and experience of Herb
Tanner, the 2003 Prosecutor Fellow with the National Highway Trattic
Safety Administration (NHTSA). Currently working for the Prosecuting
Attorneys Association of Michigan, Herb was formerly the Chief Deputy
Prosecuting Attorney for Montcalm County, Michigan, and before that
he worked as a criminal defense attorney. As the NHTSA Prosecutor
Fellow, Herb has traveled the country teaching and speaking on impaired
driving issues. He also teaches regularly at the Ernest E Hollings National
Advocacy Center in Columbia, South Carolina.

For their thoughttul review, insight and comments, APRI is grateful to
Kimberly A. Fogarty of the Massachusetts District Attorneys Association,
Jett Kwiatkowski, Chiet Assistant Solicitor General of Gwinnett County,
Georgia and Tom Kimball of the Tennessee District Attorney Generals
Conference. APRI also thanks Bruce Plante, nationally syndicated car-
toonist and out-going president of the Association of American Editorial
Cartoonists for his illustrations.

For other impaired driving defenses, be sure to check our other APRI
Special Topics publications, including Crash Reconstruction Basics for
Prosecutors, The Admissibility of Horizontal Gaze Nystagmus Evidence and
Alcohol Toxicology for Prosecutors. These and other publications are available
online at wwiw.ndaa-apri.org click on NTLC—Tiaffic Law.

John Bobo

Director, National Traffic Law Center
American Prosecutors Research Institute
November 2003
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DEFENSES IN IMPAIRED
DRIVING CASES

By Herbert R.Tanner, Jr.
NHTSA Prosecutor Fellow, 2003

Suppose you've been diagnosed with a life-threatening illness that
requires complex surgery. Now suppose that you have your choice of
surgeons: one who has years of experience and a high success rate, and

the other who is fresh out of medical school.
&)

The facts of life are that many offices assign the newest prosecutors to

.
v

G

v/

Add to that the urgency of the situation
—the surgeon you choose will have little
or no time to study and prepare for

.

your surgery. It’s a no brainer, right?

But in many prosecutors’ offices a simi-
lar decision is made for impaired driv-
ing cases, and the new guy is chosen
every time.

the impaired driving cases, even though these cases can be among the
most complex and challenging cases on the docket. Few other cases
present the prosecutor with a more complex and wordy statute, a greater
likelihood of technical, scientific evidence, or the very real likelihood of
expert defense testimony.

Even so, some defense attorneys will occasionally use variations of a
number of traditional defense tactics when trying DUI cases. Knowing
these tactics, and being able to quickly respond to them, gives the prose-
cutor the advantage.

Rule of Thumb: 1f you only have five minutes to prepare, go over
the police report with the arresting officer. Is it reasonable to
believe people will mislead to avoid jail time? Of course it is, so
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OVERCOMING IMPAIRED DRIVING DEFENSES

take time to spot untruths. Figure out what the defendant will say.
Preparation is key.

Pre-Trial Tactics

Invalid Stop Defenses

As the great Japanese swordsman Musashi said: “Pressing Down the
Pillow means not letting your opponent’s head up. In the Way of Martial
Arts combat, it is wrong to let your opponent lead you around or push
you into a defensive position. Above all you want to move him around
freely” While the defense attorney may not be a student of Musashi, he
may follow this advice and strike quickly and decisively. For the defense
attorney, the plan is simple: no stop, no case.

CLAIM: The stop is invalid because there is no reasonable and articulable
suspicion.

RESPONSE:Your response is fact-driven and relatively simple. All that
is needed to make a valid stop is a reasonable suspicion. 1If, looking at the
totality of the circumstances, an officer can establish that a fair-minded
person in similar circumstances would suspect some violation was afoot,
the stop is valid.

Remember: In Delaware v. Prouse, 440 U.S. 648, 99 S. Ct. 1391, 59
L. Ed.2d 660 (1979), the Supreme Court held that an officer
must have reasonable and articulable suspicion of a violation of
the law or that a driver is otherwise subject to seizure (as a fugi-
tive, for example) before the officer can stop and detain a driver.

CLAIM: The stop was pretextual. The officer was on a fishing expedition
and merely stopped someone at random in hopes of catching an
impaired driver.

RESPONSE: The real challenge here is whether there was reasonable
and articulable suspicion of a traftic violation to justify the stop. The offi-
cer must be able to articulate what caused him to stop the driver in the
first place.
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DEFENSES IN IMPAIRED DRIVING CASES

CLAIM: The stop is invalid because the officer’s detention of the driver
exceeded the reasonable amount of time for the purpose of the stop. For
example, was it reasonable to keep the defendant at roadside for 30 min-
utes and subject him to field sobriety tests, all for a burned-out tail light?

RESPONSE: Officers often stop a driver for a minor traffic violation
and then develop a suspicion that the driver is impaired during that ini-
tial, brief detention. Keep in mind that the officer’s detention can only
last as long as is reasonably necessary to resolve the purpose of the stop. It
the detention continues for more than a brief period of time, the officer
must establish reasonable suspicion for continued detention. Here again,
the observations that led the officer to believe the driver is impaired must
be reasonable and articulable. During encounters with suspects, reason-
able and articulable suspicion is not a static property, but something that
may continually rise to higher levels based on the totality of the facts.
Prosecutors must skillfully conduct direct examination of the officers,
building upon the events to demonstrate the rising level of proof that the
officer encountered during the stop.

PRACTICE TiP: When the defendant challenges an officer’s contin-

ued detention of a driver stopped for a minor traffic violation,

stress the following types of observations:

* Responding inappropriately to the emergency equipment, such as
failing to pull over immediately;

* Parking incorrectly;

* Physical observations (odor of alcohol, bloodshot eyes, slurred
speech, etc.);

* Open containers or drug paraphernalia;

e Evidence that the driver vomited, urinated or defecated on himself;

* Inability to produce a license and registration although in the
defendant’s wallet;

e Inappropriate responses to questions;

* Admission of drinking or drug use;

* Inappropriate demeanor, e.g., excessively belligerent or abusive to
the officer.
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OVERCOMING IMPAIRED DRIVING DEFENSES

All of these behaviors and observations contribute to the rising
levels of reasonable suspicion, allowing officers to continue their
investigations.

CLAIM: The officer’s stop of the driver for suspicion of impairment is
based on all the wrong observations.

RESPONSE: When the officer stops a driver because he suspects the
driver is impaired, the officer should be prepared for challenges to those
observations. What the defendant is really challenging is whether the
officer had reason to suspect that the driving he witnessed was due to
alcohol impairment. This argument gets to the crux of DUI prosecu-
tions. The challenges are behaviorally based because the driving behaviors
known to be indicators of impairment are sometimes quite nuanced.
When the motion to suppress is denied, many of these same arguments
will be repeated for the jury (see section on Common Trial Tactics).

Practice Tips: NHTSA has published more than 20 specific driving

behaviors that indicate possible impairment. Officers are trained

to look for them, and you should be trained to spot them in the

report. These are the clues that give the officer reasonable suspi-

cion, together with all the other facts, to stop and investigate.

Some of the more common indicators of impairment are:

* Weaving within one’s own lane;

* Driving significantly slower than the posted speed limit;

* Stopping for an excessive time at a stop sign without an apparent
reason;

e Failing to continue to drive when a light turns green;

* Following too closely;

* Making wide turns or cutting a turn too sharply.

While any of these behaviors might not be a traffic violation, in combi-
nation with other facts it can justify a stop. The response remains the
same, however. The stop is justified if, based on the totality of the cir-
cumstances, the officer had a reasonable and articulable suspicion that the
driving behaviors he saw were due to alcohol impairment.
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DEFENSES IN IMPAIRED DRIVING CASES

CLAIM:The officer did not have reasonable suspicion to stop the defen-
dant because the officer relied on a cifizen’s tip. The prosecutor has made
no showing of the reliability of the citizen’s tip or the caller’s basis of
knowledge.

RESPONSE: How you respond to this challenge depends on what kind
of citizen tip it was. A citizen’s tip that is truly anonymous may require
the officer to corroborate the caller’s information. A tip that describes the
driver’s location, the make and model of the car, the license plate num-
ber, and the specific driving behaviors may require less corroboration
from the officer. Also, urge officers to call dispatch and determine the
name of the caller. An anonymous tipster may later become a powerful
prosecution witness.

Practice Tip: Widespread
use of mobile phones
makes it easy for citizens
to alert law enforcement
officers to suspected
impaired drivers. A true
citizen’s tip can be
defined as an identifiable
caller who is not of the
criminal element, e.g., a
mailman who reports an impaired driver while delivering mail, a
fast-food, drive-thru server who suspects a customer at the win-
dow is driving drunk, or a metro bus driver calling in someone
who appears to be intoxicated, etc.

Remember that police have relied on true citizen tips for cen-
turies, and keep in mind that the law makes a distinction between
true citizen information and information that comes from people
of the criminal element. Many defense attorneys argue that true
citizen tips should be held to the higher level of scrutiny required
of informants from the criminal milieu in determining probable
cause in issuing search warrants, e.g., basis of knowledge, reliabili-
ty, corroboration, etc. First, they are arguing for a level of scrutiny
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used in a probable cause analysis—not a reasonable and articulable
suspicion analysis. And secondly, courts have held that “when an
average citizen tenders information to the police, the police
should be permitted to assume they are dealing with a credible
person in the absence of special circumstances suggesting that
such may not be the case.” 2 Wayne R. LaFave, Search and Seizure
Section 3.4(a), at 209-11 (3d ed. 1996).“[T]he skepticism and
careful scrutiny usually found in cases involving informants, some-
times anonymous, from the criminal milieu, is appropriately
relaxed if the informant is an identified victim or ordinary citizen
witness.” U.S. v. Patane, 304 E 3d 1013 (U.S. 2003).

Invalid Arrest Defenses
CLAIM:The officer did not have probable cause to make an arrest.

RESPONSE: The major difference between challenges to the arrest and
challenges to the stop is where on the continuum of proof the justifica-
tion lies. Whereas a stop is justified by a reasonable suspicion, officers
must have greater proof to arrest; they must have probable cause. This
doesn’t mean that all the evidence used to justify the stop now becomes
irrelevant. On the contrary, that evidence, along with everything else that
the officer developed during the course of his contact with the defen-
dant, is relevant to the court’s determination of probable cause.

Skillful defense attorneys often concede the officer had a basis for the
stop, but then they mount a full attack on probable cause for arrest. Their
strategy is based on the fact that at a motion hearing the judge would
not hear any proof after the decision to make an arrest was made —i.e.,
the judge would never hear the results of the blood, breath or urine tests.
Blood Alcohol Content tests are typically administered after the decision
to make an arrest. Therefore, no arrest, no test.

PROBABLE CAUSE: The courts have defined probable cause as the
point when the facts and circumstances within the officer’s
knowledge and of which he has reasonably trustworthy informa-
tion are sufficient to warrant a person of reasonable caution in
believing that a crime has been or is being committed.
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Like reasonable suspicion, probable cause is based on the totality of circum-
stances: all the facts known and the reasonable inferences that can be
drawn from them.

CLAIM:The officer’s observations were wrong; there are alternative
explanations for what the officer saw. For example, the defendant may
claim that his eyes where red and watery because he worked a double
shift and was tired (see section on Common Trial Tactics).

RESPONSE: At this stage, whether there are alternative explanations for
the officers observation doesn’t matter, as long as the officer’s observa-
tions can fairly be characterized as signs of impairment. Also, police are
not required to eliminate all other possible explanations for the behavior.

CLAIM:The officer did not have probable cause to make the arrest
based on his administration of the Standardized Field Sobriety Tests
(SFSTs), and the results of the blood alcohol tests should be suppressed.

RESPONSE: The attack will be on how the officers developed probable
cause and, in particular, on the SFSTs. The officer is typically cross exam-
ined from an SFST manual published by NHTSA. NHTSA has produced
a CD-ROM of all SFSTs, their validation studies and digital video clips
suitable for demonstrative purposes. Copies are available from APRI’s
National Traffic Law Center or from NHTSA at www.nhtsa.dot.gov.

CLAIM: The officer administered non-standardized field sobriety tests.
Variations on the theme include:

* These tests are inadmissible because they are not scientifically validated.

* The standard battery of tests were administered but not in strict
accordance with NHTSA guidelines and is therefore inadmissible.

* The officer never received formal SFST training on how to adminis-
ter the tests in accordance to NHTSA guidelines. The officer testified
that he learned them from other patrolmen; therefore, all the tests
given are inadmissible.

RESPONSE: Courts have long held that even lay people can detect and
express an opinion about impairment. The effects of alcohol on a per-
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son’s physical appearance and behavior are common knowledge and easi-
ly observable. Some of these familiar signs include lack of balance, poor
coordination, exaggerated movements, poor motor skills, slurred speech
and inability to follow directions.

Field sobriety tests merely allow the officer to make observations about
these signs of impairment. There are a number of field sobriety tests that
officers administer other than the SFSTs. Although these tests have not
been subject to the same rigorous examination as the SFSTs, they are still
useful in assisting the officer in determining impairment. This is where
an officer’s life experience and field experience become crucial. The fact
that the tests are non-standardized or administered difterently than
NHTSA prescribes goes to the weight of the evidence rather than its admis-
sibility. (See Attacking Field Sobriety Tests on page 17).

CLAIM:The officer did not have probable cause for arrest because the
defendant refused all SFSTs and chemical tests.

RESPONSE: Hard core impaired drivers often will refuse blood tests
when the consequences of refusal are not as harsh as the penalties for
another DUI conviction. In those cases, developing probable cause is
more difficult, and the officer’s observations of other indicators of
impairment gain in importance.

PrAacTiCE Tip: In jurisdictions where a preliminary breath test can
be used to establish probable cause, there are likely to be adminis-
trative rules governing how the test is given. A challenge to the test
based on the officer’s failure to follow the rules in the field, e.g.,
the officer did not observe the driver for the required time before
giving the test, could mean the results are suppressed, and probable
cause will be judged solely on the officer’s remaining observations.

CLAIM: After investigating the wreck, the officer arrested the defendant
for a DUI that occurred outside his presence.

RESPONSE: A number of states have statutes that prohibit officers from
making arrests for misdemeanors that did not occur in their presence.
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Generally, there are exceptions to the statute for crimes such as domestic
violence and shoplifting. Some states have exceptions for DUIs, allowing
arrests to be made within a certain time limit. Know your state’s statute, the
exceptions and case law surrounding the arrests. Experienced officers will
often make a felony arrest of a defendant who left the scene and fill out an
arrest warrant for the misdemeanor when booking the defendant into jail.

5th Amendment—Miranda Defenses

CLAIM:The SFSTs are not admissible because the defendant was not
free to leave the scene during the investigation. Therefore, under Miranda
guidelines, the defendant was in custody.

RESPONSE: In most states, the typical DUI tratfic stop is considered
non-custodial, even if the driver is briefly detained. If the SFSTs are
given during that brief, non-custodial detention, Miranda does not apply.

Remember that for Miranda to apply, the defendant must be 1) in custody,
11) under interrogation, iii) by a police officer. Obviously in traffic stops, drivers
are not free to leave, but the U.S. Supreme Court passed a bright line
rule in Berkemer v. McCarty, 468 U.S. 420, 104 S. Ct. 3138, 82 L. Ed.2d
317 (1984). The Court held that suspects on the roadside were not con-
sidered in custody tor Miranda purposes until arrested by the officer or
when the handcuffs go on the suspect.

Perhaps your jurisdiction doesn’t follow Berkemer or hasn’t ruled on the
specific issue based on how your courts interpret your state’s constitu-
tional protections. If so, the defendant will try to push back the point of
custody to the earliest time in the stop, subjecting everything that fol-
lows to Miranda. Remember that even if your court rules the defendant
was in custody early in the stop, Miranda covers only verbal expression
and 1s a protection designed to ensure voluntary and knowing confes-
sions by suspects.

Practice Tip: For a small minority of judges, Miranda is often scruti-
nized under the “focus of the investigation” standard, and the
facts are often reviewed on a standard of when the officer knew
he was going to make an arrest. Bring the law to court and be
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ready to demonstrate the correct legal analysis, and if that fails,
build your record for appeal.

CLAIM: The SFSTs are not admissible because they are festimonial in
nature. The defendant incriminated himself with the SFSTs without the
benefit of a Miranda warning.

RESPONSE: This argument applies only to non-standardized tests like
reciting the alphabet or counting backwards, which are not part of the
SESTs. Most jurisdictions that have ruled on this issue have found that
the physical portions of the SFSTs are non-testimonial. Remember that
tor Miranda purposes the suspect is still not in custody, so even the verbal
portions should be allowed. Two states, Oregon and Florida, have found
that the verbal portion of field sobriety tests are testimonial and cannot
be given absent Miranda.

CLAIM: The defendant’s response to the invitation to take a blood,
breath or urine test occurred after arrest and violates Miranda. Those
statements should be suppressed.

RESPONSE: Typically, officers will place defendants under arrest and
read them the implied consent form for a blood alcohol test in the cruis-
er or in the booking area of the jail. Often, defendants’ statements are
extremely incriminating. Yes, the defendant is in custody, but Miranda
does not apply because the defendant was not subject to interrogation by
the officer.

In most states, officers are required by law to read the implied consent
statute to suspects and note their response. This is not interrogation;
rather, the officer is fulfilling a statutory duty. Anything a defendant
chooses to say in response to the request to take a breath test is admissi-
ble. (Be sure to check the law in your jurisdiction; a minority of states
interpret their constitutions to have heightened protections.)
Spontaneous admissions and statements against interest are usually admis-
sible. But, if the officer asks questions after reading the implied consent
statute without a Miranda waiver from the suspect, those statements will
be suppressed.
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Common Trial Tactics

How any case is defended is unique to each case and each defense
lawyer. To say that there are “common” tactics only means that there are
certain recurring themes, and you should be prepared for them.

Attacking the Investigation
In many DUI cases, the best defense is to attack the investigation in
some way. These defenses tend to fall into a few broad and often overlap-
ping variations:

1. Alternative explanations for the officer’s observations;

2. Attacks on the officer’s observations;

3. Alternative explanations for the blood alcohol concentration

(BAC);
4. Attacks on the BAC.

Many of the arguments try to exploit the difterence between what the
jurors think they know and what really goes on in the field. For exam-
ple, many people believe that the SFSTs are extraordinarily hard to do
and designed to generate a failure. How many in the general public
believe that one standard field sobriety test is to say the alphabet back-
wards?

Practice Tip: Defendants profit from the empathy that jurors may
have for them. Many people have driven after a few drinks and
truly believe that they were not impaired. If the prosecutor
doesn’t do it for them, jurors will define what it means
to be impaired. And, their definition may be favorable to the
defendant, if only because jurors are reluctant to admit that they
may have driven while impaired and broken the law.

Attacking Observations of Driving

It makes sense that the defense will attack the officer’s observations.
Many acquittals have been achieved by the defense convincing a juror
that his client’s driving was not that bad or attributable to something
other than the drinks he had on the way home.
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CLAIMS:

WEAVING INSIDE THE LANE, SHARP OR WIDE TURNS: It 1s not illegal to stay
within the painted lines, is it? There are many reasons for corrections of
steering, like poor alignment? Lighting a cigarette? Putting in a CD? The
crown of the road? It is not illegal to turn wide when there is no oppos-
ing traffic or hazard, is it?

SPEEDING OR GOING SLOWLY: Many people speed, don’t they? Did you
suspect each of them of drunk driving? Have you ever been lost?

BrAck AND WHITE FEVER: You testified to “bad driving,” but you were in
a marked patrol car, correct? No reason why the defendant couldn’t have
seen you in the rearview mirror? And if he did, he probably kept his
attention on you a great deal? If he glances up to the mirror, he could
swerve within his lane or even out of it, couldn’t he? His speed could
drift a little? And if you followed him for a mile, you would see every
swerve? But, you never saw him drive once without your patrol car in
his mirror, did you?

THE NHTSA CLUEs: There are more than 20 different clues you are
taught to look for, aren’t there? That’s virtually every possible driving
behavior, isn’t it? One of the clues is wide turns? And one is sharp or
abrupt turns? Those are opposites, so no matter what the driver does he’s
looking like he’s drunk?

RESPONSE: Watching an officer struggle to answer these questions on
the stand is difficult; however, keep in mind that the defense attorney is
not trying to raise doubt about what the officer saw in the field. Indeed,
the tacit assertion of these questions is that the client really did weave.
The detense wants the jury to believe that there might be another expla-
nation for what the officer saw and that any driving behavior short of
staying absolutely straight in one’s lane is a DUI clue.

Attacking Observations During Personal Contact

CLAIMS:

Odor of Alcohol: Alcohol really doesn’t smell, does it? The flavoring does?
It’s impossible to tell how much of any drink someone had by the smell,
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isn’t it? Some drinks with a low alcohol content, like red wine, can leave
the breath smelling strong with just a few sips? Other very high proof
liquors smell hardly at all, don’t they? You can’t tell when they drank
from the smell, can you?

Disheveled clothing: Officer, you dressed appropriately for court today, did-
n’t you? You wanted to show the court and jury the appropriate respect?
And my client, he dressed appropriately, too. But he looked different the
night you arrested him, didn’t he? Before that night, you had never seen
my client? You have no idea if he’s usually a sloppy dresser, do you?
Being a slob is not a crime, is it?

Blood-shot, watery eyes: There are many causes for blood-shot watery eyes,
aren’t there? Fatigue? Lack of sleep? Using the window defroster or
blower while wearing contacts? Seasonal allergies and other medical con-
ditions? You didn’t ask about those, did you?

Fumbled with wallet and documents: Have you ever been scared? Your body
reacted to that adrenaline dump, didn’t it? Your heart beat faster? Maybe
your hands shook?

RESPONSE: The first response to this line of attack is the officer still
on the scene. Did he ask about mechanical problems? If the driving
clues he saw could have been caused by bad alignment, he should ask
about it to exclude it. This is anticipating the lie! By asking the question
at roadside, the officer takes away from the defendant’s testimony that
the weaving was caused by poor alignment or some cause other than
impairment.

The next response is to remind the jury that the clues are just that
—clues. The driver’s behavior should be analyzed in the context of all the
other clues or evidence of impairment. The fact that weaving within
one’s lane is not illegal is completely irrelevant. It becomes relevant when
considered together with all the other observations and evidence of
impairment. Similarly, while the odor of alcohol, standing alone, may not
prove impairment, taken with all the other evidence, it makes sense that
we hear that the defendant smelled of alcohol.
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Finally, don’t forget at closing what the defense lawyer said and asked
during trial. Chances are there was no evidence that the observable driv-
ing clues resulted from some other cause and the defense lawyer will not
argue the point. That allows you to point out to the jury that there is no
evidence of any of the alternative explanations.

SEVEN BLIND MICE-
A CHINESE
PARABLE. One day
seven blind mice
were surprised to
find a strange Thing
by their pond.
“What is it?” they
cried. Red Mouse
said, “It’s a pillar.”
“No, it’s a snake!”
said Green Mouse.
“Can’t be,” said
Yellow Mouse. “It’s a spear.” “No, no,” said Purple Mouse. “It’s a
great cliff”*“Oooo, it’s a fan,” Orange Mouse cried. “IWhat’s the big
deal,” said Blue Mouse. “It’s nothing but a rope.” Then, they all began
to argue.

Until White Mouse, the seventh mouse, went to the Thing. She
ran up one side and down the other. She ran across the top and
from end to end. “Ah,” said white mouse. “Now, I see. The Thing is
as sturdy as a pillar, supple as a snake, wide as a cliff; sharp as a spear,
breezy as a fan, stringy as a rope, but altogether the Thing is...an ele-
phant!” The other mice ran up one side and down the other,
across the Thing from end to end, and they agreed, too.

The Mouse Moral: Knowing in part may make a fine tale, but wis-
dom comes from seeing the whole.

The same can be said about messy clothing or other personal contact
clues, like using the car for balance or stumbling when getting out of the
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car. Taken alone, they can be relatively innocuous and innocent, but it’s
unlikely that all of the clues observed by the officer can be explained by
anything other than the defendant was impaired.

PractiCE Tip: Take great care in assessing cases in which the
police stop a female driver at night. These situations can be par-
ticularly scary to women because they may be vulnerable. A
clever defense attorney may cite this fear to explain the officer’s
observations of suspected impaired driving

Attacking the Field Sobriety Tests

CLAIM: The officer failed to use approved SFSTs —i.e., he used non-standard-
ized tests. You're aware that NHTSA has approved only three field sobri-
ety tests, aren’t you? The alphabet test you gave is not among them?
Having people guess the time is not one of the approved tests, is it?

RESPONSE: NHTSA has not “approved” any field sobriety tests.
NHTSA has sponsored validation studies and created curricula to train
officers in a standard procedure to make sure the three tests are con-
ducted the same way every time. In other words, NHTSA has certified
curriculum. NHTSA does not certify tests and officers.
Furthermore, the defense has not claimed that other field sobriety tests
are invalid. The other tests, such as reciting the alphabet, are still evi-
dence of impairment. The simple argument is that a sober person can
say the alphabet.

CLAIM: How can a person fail a test when he doesn’t know what’s tested? You
didn’t tell him that if he used his arms for balance he would fail the test,
did you? Is that fair? Isn’t that what the arms are for? Is it fair to judge
him on things you didn’t tell him about?

RESPONSE: The word “fail” in relation to a driver’s performance on
SFESTs carries more baggage than some airlines. The tests are not graded
and provide only clues of impairment. The officer is simply making
observations and noting those observations. A driver does not “fail” the
test when he uses his arms for balance. However, considered with the
totality of the evidence, using his arms is evidence of impairment, the
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same as failing to follow directions in the Walk & Turn, or putting a foot
down during the One-Leg Stand.

CLAIM: SFSTs are subjective and insensitive. You are the only one who
decides when someone passes or fails, aren’t you? What is the definition
of “swaying?” How far does someone have to move?

RESPONSE: It is true that SFSTs don’t discriminate well between levels
of impairment, but they are designed to be insensitive so that the tests
identify only the most impaired. In fact, the insensitivity favors those
who are stopped.

It is also true that some of the SFSTs have subjective elements. That is
why the tests are standardized, systematic and fairly easy to score, so that
subjectivity is reduced. Also, to counter this argument, highlight the offi-
cer’s experience and training.

CLAIM: SFSTs don’t test impairment. My client did well on some tasks,
didn’t he? So what does the test really test if he can do some and not the
others but still fail?

RESPONSE: Remind the jury at every opportunity that driving is the
complex integration of many different skills and faculties: the eyes, the
feet, the hands, the brain. We do most of that integration without ever
thinking about it. SESTs mirror the divided attention skills necessary to
operate a car and examine whether the divided attention skills of the
defendant were impaired to a point to aftect his driving ability.

These defense questions also open the door for questions during redirect
to the officer about why he does the SESTs. He can explain SFSTs and
the concept of divided attention tasks, which test whether a person can
do two things at the same time—two tasks much simpler than driving. If
not, how can that person engage safely in the much more complex task
of driving?

Attacking Breath Test Instruments and Their Results
CLAIM: The officer didn’t follow the rules for administering the test. Officer,
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you're supposed to watch my client for 15 minutes before giving him the
test? But you had to type his name and other information into the
machine before giving the test? You didn’t look at him while you typed,
did you? So you looked away and violated the rule, didn’t you?

RESPONSE:Virtually every state that uses some breath-testing instru-
ment has made administrative rules governing how to give the test and
maintain the machine. The first response to these attacks is to simply
know your state’s rules.

Second, remember that the rules exist to ensure the accuracy, and there-
fore, the relevancy and admissibility of the test. When the defendant
makes challenges like this, the appropriate response is to ask how the
alleged violation affects the accuracy of the test.

For example, officers are often required to observe defendants for a pre-
scribed time period before a breath test. The defendant will argue that if
the officer looks away for even the briefest time, the test must be thrown
out because the officer violated the rules. Does that mean the test is inac-
curate? If'so, is it because the defendant had something to eat or drink, or
he threw up while the officer looked away? Many of the new breath test-
ing machines have technology sophisticated enough to detect mouth alco-
hol, including a quick shot of mouthwash. Of course, most breath tests are
given in the jail, where there isn’t anything to eat or drink on hand. The
waiting period ensures that nothing gets tested other than the defendant’s
BAC. Unless the defendant can show that there’s a reasonable chance that
he ate or drank something or regurgitated during the officer’s brief glance
away this momentary lapse is a violation in only the most technical sense.

CLAIM: Other substances can cause a positive result for alcohol: You're aware,
aren’t you, that other things, like having diabetes, can cause the machine
to show that people are drunk when they’re not? Even white bread will
show that a person’s been drinking?

RESPONSE: It is often heard that everyday foods like white bread and
M&Ms will give a false reading, and officers must be able to testify that
nothing was in the defendant’s mouth before he took the test.
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CLAIM:The test 1s not accurate because the results can be aftected by
Gastroesophageal Reflux Disease (GERD), in which stomach acid contains
alcohol and is brought into the mouth through the esophagus. This cre-
ates an artificially high BAC reading.

RESPONSE: Studies have shown this is a myth. The epiglottis actually
closes when a person blows into the instrument, blocking stomach acid
from being released. Also, unless the defendant has GERD, these ques-
tions are not even relevant. For more information, see www.gerd.com.

CLAIM: The test is inherently inaccurate. Someone tests the machine with a
solution that has a known alcohol content and keeps records of that? That
solution is supposed to be at .10, but the records show that solution some-
times reads more or less than that? Therefore, the machine is inaccurate.

RESPONSE: There is no evidence that the instrument’s tests are inaccurate
when administered properly. In every state, the breath test instrument (or
any other testing instrument, for that matter) must be periodically tested for
accuracy and calibrated to return accurate results. Records of those tests will
often reveal that the instrument’s reading of known sample varies from that
known value. Usually that variance is quite small; for instance, a test sample
known to have a concentration of .10 may result in a reading of .101 or
.098.The defense argues that the results cannot be trusted because the
machine cannot even give an accurate reading on a known sample.

This can be a persuasive argument. It may be fruitless to argue to a jury
the concept of measurements within a scientific tolerance. It’s equally
challenging to talk in terms of statistically significant difterences. Some
jurors may ignore the test results entirely once they learn about the vari-
ance in known sample tests. It may be difficult to persuade them with
scientific chatter.

Now is the time to pose logical questions to the jury. Let’s say the instru-
ment did give an inaccurate reading. How inaccurate does the defendant
say the reading is? Does he really say he had no alcohol, and the reading
is entirely false? The only evidence is that the reading varied from the
known sample by what, .001?
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Let’s subtract .001 from his test results. Is that what the reading is? So,
he’s still over the legal limit.

Let’s be real fair and subtract twice that amount (or more if your case
will bear it). Is that the reading?

CLAIM: The test is gender biased. Is it not true that the machine will read
higher for a woman than a man if they both drink the same amount? If a
man and a woman are given the same amount of alcohol to drink, and
then given a breath test after the same period of time, the woman’s BAC
results will be higher, right? Therefore, the machine is biased against
women, isn’t it?

RESPONSE: This is an example of a fallacious conclusion built upon an
accurate premise. It is true in some cases, that a woman’s BAC will be high-
er than a man’s after drinking the same amount of alcohol. The instrument
is accurately measuring that difference. On average, women have a higher
percentage of body fat than men. Fat cells do not contain a great deal of
water, and alcohol is completely water soluble. Therefore, women will not
metabolize alcohol like men, who have a higher percentage of body water.
(See APRI Special Topic Series, Alcohol Toxicology for Prosecutors.) The obvi-
ous question is: just how inaccurate is the test? How much higher is its
reading for women? And, does that matter if the test provides an accurate
reading of her blood alcohol concentration? Use the same argument that
refutes the “inaccurate test of a known sample” defense.

More to the point, refocus the case on the real issue—impairment. If the
BAC is .08, the driver is legally deemed impaired. It doesn’t matter if the
BAC belongs to a man or a woman, the impairment is still there. The bias
is not in the instrument, but in the physiological differences between men
and women.

Attacking Officer’s Finding of Impairment

CLAIM: As a [friend / girlfriend / boyfriend / family member / family
minister, etc. |, I can testify that I did not think the defendant was impaired,
and if T thought he was, I would never have let my loved one leave the
[barbecue, reception, reunion, swimming pool, restaurant, bar, etc.].
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RESPONSE: Bringing in another person to dispute the officer’s ultimate
finding that the defendant was impaired is a popular tactic for defense
attorneys who wish to present the defendant’s version of the case to the
jury without having the defendant actually testify.

If the witness testifies that he did not think the defendant was impaired, he
opens the door to a line of questioning about what the defendant looks like
when he is impaired. Ask the witness how much it takes to get the defen-
dant impaired. Ask how the witness knows when the defendant is impaired.

This is a line of questioning where the answers can help you. If the wit-
ness says he can tell by looking, so can the police or the citizens who saw
the defendant. If he says that the defendant slurs his speech or staggers or
has trouble driving, then that may confirm previous testimony by your
witnesses. If the witness testifies that the defendant was not impaired
because he was not passed out, then you can argue that the witness
defines impairment ditferently than the law does. Rather than discredit
this witness, you get farther by making him an unwitting witness for you.

Other Resources Available

For more help with common impaired driving defenses, be sure to check
out other publications in the APRI Special Topic Series, such as Crash
Reconstruction Basics for Prosecutors, The Admissibility of Horizontal Gaze
Nystagmus Evidence and Alcohol Toxicology for Prosecutors. These publications
and more are available online at www.ndaa-apri.org. Click on NTLC—
Tiaffic Law.

APRI’s National Traffic Law Center also provides research, training and
technical assistance on a wide range of topics related to the prosecution
of impaired driving cases. Briet banks and expert witness databanks are
available on both prosecution and defense witnesses. Contact NTLC at
703.549.4253 or trafficlaw@ndaa-apri.org.
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Conclusion

DUI prosecutions are among the most difficult criminal cases a prosecu-

tor can handle. They almost always involve technical testimony, scientific
testimony and juror empathy. Sometimes, too, they involve a dedicated,
experienced, skilled and knowledgeable defense counsel who has done
his or her homework on this and many other cases. The people we rep-
resent deserve nothing less from us. Hopetully, this guidance will enable
you to present your case more skillfully and professionally.
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INTRODUCTION:
MAKING TOUGH DECISIONS

P rosecutors see hardcore drunk drivers every day in court, often recog-
nizing them from many other court appearances. As documented in the
Traffic Injury Research Foundation’s 2002 report DWI System
Improvements for Dealing with Hard Core Drinking Drivers: Prosecution,” these
are defendants familiar with the dark corners and back alleys of the legal
system, often taking advantage of prosecutors ill-equipped with the tech-
nical skills and knowledge needed to successtully prosecute hardcore
offenders. After all, impaired driving cases are some of the most difficult
cases to prove. They involve scientific evidence, expert testimony, com-
plex legal issues and jurors who typically identify with offenders. These
cases require nothing less than the highest level of advocacy skills.

One of the more difficult challenges for prosecutors is evaluating fatal
motor vehicle crashes. Prosecutors already know what national data
reflects. Roughly 40 percent of every fatal crash report that prosecutors
assess will involve impaired driving. And, grieving families, law enforce-
ment officers and reconstructionists all look to the prosecutor’ office to
decide the legal ramifications of what happened: Was this an accident or a
vehicular homicide? Was this civil negligence or criminal recklessness? Was a crime
even committed? While they wait for the decision, many prosecutors are
left scratching their heads trying to make sense out of a reconstruction-
ist’s report. Not only are they trying to answer, What happened? but pros-
ecutors want to know If this is what happened, how do I prove it? Tough
decisions to make, and to make those decisions, prosecutors need to be
armed with the best knowledge available.

This publication serves as a primer for prosecutors on the basic science,
investigative techniques and what questions to ask. Thanks to Professor
John Kwasnoski, author and nationally-recognized expert on crash
reconstruction, much of the mystery, myth and mathematical phobias
surrounding this material will be dispelled.

* - .
For the complete text of the report, visit www.trafficinjuryresearch.com

EDAPrPIRI 3





CRASH RECONSTRUCTION BAsSICS FOR PROSECUTORS

Never before has material like this been assembled for prosecutors, and
our hope is this publication will be used by prosecutors to strengthen
investigations, learn the truth and honor their calling to serve justice.

John Bobo
Director, National Traffic Law Center

American Prosecutors Research Institute
March 2003
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CRASH RECONSTRUCTION
BAsics

By John Kwasnoski

Professor Emeritus of Forensic Physics
Western New England College,
Springfield, MA,

Evaluating the Officer’s Report of the Crash

After a crash, the prosecutor receives a written police report, and in
many cases, a part of that report focuses on the reconstruction of the
crash - the pre-impact motion of the vehicle(s), vehicle speed, etc. and
the cause of the crash. At this early stage in the case after receiving the
report, the prosecutor can strengthen the investigation by critically
assessing the reconstruction and playing the role of the devil’s advo-
cate. At this point, challenging questions must be asked, and in some
instances, additional investigation must be done to close any gaps in
the state’s case.

The prosecutor should be particularly sensitive to issues affecting the
credibility of the potential police witness at trial. The prosecutor should
look for some of the following in the officer’s report of the crash:

1. Have the vehicles involved in the crash been secured? How were
they transported? Are they now covered or secured indoors? If
operator identification becomes an issue, certain types of forensic
evidence may be compromised by weather.

Note: a vehicle should never be released from police control unless
the prosecutor knows that the defense has no further use for the
vehicle and will not want to conduct any further inspection of the
vehicle.

2. Are the locations of witnesses known and documented? The credi-
bility and accuracy of a prosecution witness may be challenged by
defense assertions regarding the perspective of the witness.
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. Have all aspects of the scene been photographed:

vehicle(s) at final rest position * operator’s view approaching crash
evidence of the area of impact * road evidence (and close-ups)
witness perspectives * interiors of the vehicles

collision debris distribution * vehicle damage

. Were the vehicles, bodies, or evidence moved prior to being docu-

mented?

. Does the report include a scale drawing?
. Was the drag factor of the road measured at the scene? This single

piece of evidence is often the focus of the entire defense attack on
the case since it is an integral part of many methods for estimating
vehicle speed.

. Did the investigating officer “walk the scene” to look for road defects

or evidence that the road may have caused the collision? While this
activity is usually part of an investigation, the police report often
does not document it, and issues may surface later in the case. By
including this in the report, officers show that they looked for
potential exculpatory evidence as part of the routine course of the
investigation, which dispels any claims of bias.

. Has the investigator checked for recalls on all of the vehicles involved

in the crash? This issue opens the door for claims of vehicle malfunc-
tion or defect as the cause of the crash. The prosecutor should never
be blindsided by having this issue raised after a vehicle has been
released or a mechanical inspection can no longer be done.

. Have the event data recorders (EDRs) or “black boxes” been

10.

removed from the vehicles and placed into evidence? The EDRs may
contain information such as the speed, use of brakes, deployment of
the air bags, seat belt use, engine RPM, etc. for as much as five sec-
onds before the crash. The EDR should be secured in anticipation of
being able to read the computer memory at a later time. Some offi-
cers have training in how to down load the data; other agencies rely
on assistance from the dealerships or car manufacturing company.
(Also see pages 25 and 26.)

Has the clothing of all the occupants in the defendant’s vehicle been
secured? This may help in debunking the claims that someone else
was driving.
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11. Have the defendant’s injuries and entire body been photographed
and documented? Such injuries may help to establish that the defen-
dant was the operator at the time of the crash.

12. Can the medical responders or hospital personnel who treated the
defendant be identified?

13. Has road evidence been completely documented, including measure-
ments and photographs clearly showing the appearance of tire marks?
A common defense attack is to interpret tire marks differently to
reach a different conclusion about vehicle speed. If the credibility of
the state’s entire case comes down to the observations the officer(s)
made at the scene, the evidence should be documented as complete-
ly as possible. Debris location can be crucial in a specific instance, yet
debris is often less than completely documented.

14. Are there any visibility issues, such as weather, ambient lighting, road
topography, etc. that may affect the defendant’s ability to avoid the
collision? This can best be documented during the initial investiga-
tion, and may be compromised to some extent by trying to recreate
the conditions at a later date.

Search for Gaps Through Visualization

Looking at the report with a critical eye, it is important for prosecutors
to visualize the crash from the information in the report alone. By mak-
ing a conscious image of the crash, second by second, the prosecutor will
immediately see gaps in the paperwork. Using some model cars and
recreating the vehicle motions can clarify additional investigation that
may be needed - gaps in the state’s case may suggest reasonable doubt
later. A few extra minutes spent early in the evaluation of the case can
save the prosecutor hours of work later, and strengthen the case.

Proof of Operation

Prosecutors often make the mistake of taking for granted proof of opera-
tion. After all, this element of the offense hardly seems disputable —espe-
cially after a defendant made an admission of operation and the prosecu-
tion’s reconstruction is completed. But, when the speed calculations are

solid as well as reconstruction proof of criminal negligence, a defendant’s
only defense may be that he was not the operator. This defense often sur-
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faces after the investigation has been closed and the defendant’s vehicle

has been released from police control. Initially, officers should try to con-

firm that the defendant was the operator by documenting:

* Observations of eye witnesses who saw that the defendant was operat-
ing the vehicle, either pre-impact, post-impact or both.

* Testimony of medical or emergency personnel.

¢ Statements of hospital personnel who may have heard the defendant
make an admission of operation. Also, check defendant’s medical
records for admissions.

* Forensic evidence of operation: fingerprints, hair, blood, etc.

* Matching damage to the interior of the vehicle to defendant’s injuries.

* Evidence from occupant protection devices (seat belts, air bags).

¢ Elimination proof of other occupants.

* Evidence of contact with glass in the vehicle (either lacerations from
windshield glass or “dicing” from tempered side windows)

Head strike evidence, called a “spider
web” fracture, was made in this vehi-
cle by the driver. Sudden rotation of
the car caused by impact with a trac-
tor-trailer spun the vehicle so quickly
that the driver was thrown across
the car before hitting the windshield.
Without reconstructing the crash,
hair evidence in the fractured glass
may have suggested the head strike
to be by the passenger.

If the operator identification becomes an issue, the following questions

may determine whether a reconstructionist or “occupant kinematics

expert” can be of assistance:

1.Is the vehicle secured and in the control of the state?

2. Are the defendant’s clothing and shoes secured?

3.Is the clothing of an operator alleged by the defense secured?

4. Are there photographs of the vehicle interior?

5. Are there complete photographs of the defendant’s injuries, including
areas of the body that are not bruised or injured?

6. Are there autopsy or other photographs of the alleged operator’s
injuries?

8 AMERICAN PROSECUTORS RESEARCH INSTITUTE





CRASH RECONSTRUCTION BAsICs

In anticipation of such defenses the prosecutor may want to establish
policies with individual departments and with area hospitals to ensure
that valuable evidence is collected as a routine part of the investigation of
crashes. Medical records, coroner’ reports and autopsy reports may pro-
vide the basis for an expert to reach an opinion as to who was operating
the vehicle at the time of the crash:

* “pattern injury” on chest from inability to operate

steering wheel

head contact with A-pillar

(roof supports)

blood smears on interior

of vehicle

fingerprints on steering wheel,
key, control levers, light switch,
rear-view mirror and/or gear shift
eye witnesses before or after crash
blood spatter on driver’s side

of vehicle

knee injury from contact

with dash

seat belt marks or abrasions
consistent with belt use

fabric fusion onto seat belt or dash
forensics on deployed air bag
abrasion from contact with

head liner

forensics from windshield spider
web fracture

seat position

pedal impression on bottom

of shoe

shoe transfer onto console (left-to-
right ejection)

manual transmission

clothing fibers in broken parts
of dash, controls

injuries to ribs consistent with
striking door panel

lacerations on face from
windshield contact

dicing or multiple small cuts from
side glass implosion

teeth impressions on vinyl

dash material

damage to rear-view mirror from
head impact

“pattern injury “on leg from
shift lever

“pattern injury” on leg from
door handle

personal belongings under seat
hair embedded in windshield

gas purchase receipts or
convenience store video
clothing fusion onto seat
damage to brake pedal consistent
with leg injury

Note: Failure to find the indicators above should not be interpreted as
proof that a particular person was not operating the vehicle. In some cir-
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cumstances, evidence may not have been documented by police or iden-
tified by other witnesses. Or, the event did not generate evidence that
goes to proof of operation.

The Anatomy of a Crash

A crash occurs in three chronological phases - pre-impact, impact
(engagement), and post-impact. The basic events in the crash are listed
below; not every crash has all of these events, and the events may occur
in a different order than stated:

1. Point of first possible perception - the time and place where the dangerous
or hazardous situation could first have been perceived.

2. Point of actual perception - the time and place where the first perception
of danger occurs. This point may be difficult to determine with any
certainty.

3. Point of no escape - the point and time after which the collision cannot
be avoided. The relationship of the point of no escape to the point of
first possible perception must be determined to answer a key question:
could the crash have been avoided?

4. Point of operator action - the point and time where the operator initiated
some action such as braking or steering to try to avoid the collision.
Immediately prior to this point is the perception-reaction time of the
operator, which may be a hotly disputed point in the case.

5. Point of initial engagement - the point where contact is first made during
the crash, including the identification of the “point of impact” (POI)
or “area of impact” (AOI). In pedestrian and crossing the center line
cases, the POI is often disputed. This is especially true in pedestrian
cases where the POI is used to estimate vehicle speed.

6. Final rest position (FRP) - the point where a vehicle comes to rest. The
FRP, and how the vehicle got to the FRP (skidding, rolling, combina-
tion of the two) constitute what is called the post-impact trajectory of
the vehicle.

Reconstruction Fundamentals

The reconstructionist’s choice of methodology may be governed by the
nature and completeness of the evidence at a particular crash scene. What
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follows is a concise overview of the various methodologies with particu-
lar emphasis on potential defense attacks on the reconstruction.

Energy Analysis

The pre-impact motion of a vehicle is characterized by what is called
“kinetic energy” or motion energy, which is a mathematical description
involving the vehicle’s speed and weight. As a collision commences, the
vehicle’s kinetic energy and speed are reduced by

* energy lost to the road surface;

e energy lost during erratic motion and/or side-slipping;

* energy resulting in vehicle damage (and other vehicles or objects);

* energy transferred to property such as utility poles, fences, walls.

When the vehicle reaches its FRP, it has zero kinetic energy. The energy
method of reconstructing the pre-impact speed of a vehicle includes iso-
lating each event and identifying its energy loss, quantifying the energy
loss by the equivalent speed needed to produce each loss, and then
adding the equivalent speeds of all the events together using what is
called “the combined speeds equation” to find the pre-impact vehicle
speed. This is usually a minimum speed since some of the energy cannot
be quantified.

Energy Analysis 1: Speed from Friction Marks Made by Tires

A common crash event involves losing energy (and speed) by transferring
it to the road and causing a visible tire mark (skid, ABS scuft, etc.). The
equivalent speed of such an event depends on road friction (drag factor),
distance over which deceleration occurred, and the degree of braking,
called braking efficiency (BE). These measured quantities can be used to
calculate a minimum speed needed to make the tire marks by using the
speed from skid marks equation:

S (mph) =V (30 ({)(d)(BE) )

This equation has been validated in numerous published studies' and is
included in every basic crash reconstruction text. Some facts about the
speed from skid marks equation include:

* No vehicle specific information (vehicle make, model, weight, etc.) is
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needed since the equation is derived from the basic physics of the fric-
tional interaction of the tires with the road.

* Reasonable changes in the data produce insignificant changes in calcu-
lated speeds; the result is not sensitive to uncertainties in measured data
used as input into the equation.

* The equation is widely accepted and has been judicially noticed.

* Since tire marks start after braking commences, the equation produces
an underestimate of speed.

Measuring with the Drag Sled

The drag factor of a road surtace can be measured with either a drag sled
or accelerometer attached to a vehicle. Both of these devices produce
measurements of equivalent accuracy, if used correctly, as shown in pub-
lished tests.” The drag sled should not be used to measure the drag factor
on wet roads where the weight of the car would squeegee the water out
from under the tire tread. This is impossible to duplicate with a drag sled.
A drag sled should also not be used on grass, as it cannot accurately pro-
duce the same friction as a full-sized vehicle, whose weight furrows the

tires into the ground when it travels.

Officer pulling a drag sled and reading
the pull force on the calibrated spring
scale. A drag sled is basically a weighted
segment of a tire, and may have many
different configurations. (Photo: cour-
tesy of Ludlow, MA Police Department).

The sled is pulled in the same direction as the vehicle motion, as close as
possible to the actual tire marks, and the pull scale is read when the pull
becomes smooth and free from any jerking motion. Usually multiple
measurements are made over the length of the entire tire mark (tire mark
pattern) to eliminate the suggestion of significant differences within the
tire mark pattern, and investigators may use the lowest measured value
for their calculations. The method for determining the drag factor is
shown as follows:
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pulling force = road frictiont The method for determining the
00 =28 Ibs drag factor value using the pull

force and the sled weight.
% -
Friction force

weight of sled = 40 lbsJ
(pressure tire against road)

drag factor = friction force / weight[J
= 28Ibs/401Ibs=.70

A table of “typical” values for the drag factor is given below. Some
defense attorneys may misstate that this is the only possible range of values,
but actual roads often fall outside this range because of specific composi-
tion of the road surface material.

dry asphalt, cement .60 - .80
wet asphalt, cement 45 -.70
ice, loose snow .10 - .25
packed snow .30 - .55

Source: Tiaffic Accident Reconstruction, Vol. 2, Fricke.

Common Defense Attacks

Since the drag factor is an important part of the reconstruction method-
ology, defense attacks attempt to lower the value measured at the scene
by investigators. Some of the more common attacks include:

CLAIM: During measurement, drag sled bounce produced an unaccept-
able uncertainty in the measurement.
REALITY: The drag sled scale is not read until the pull is smooth.

CLAIM: Multiple measurements were not made to reveal variations over
the length of the vehicle motion.

REALITY: Without obvious visible difterences in the road surface such
variations usually are insignificant, but multiple measurements are always
the best protection against such a claim.
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CLAIM: Drag sleds are not acceptable since accelerometers have been
developed.

REALITY: Drag sleds produce the same measured values as accelerome-
ters as has been documented in side-by-side testing.’

CLAIM: Measured drag factor falls outside published ranges.
REALITY: This is a misinterpretation of such tables which are not
intended to imply strict limits on possible drag factor values.*

CLAIM: Drag factor is velocity-dependent and decreases at higher vehi-
cle speeds. In other words, the defense is asserting that the officer meas-
ured the drag factor at a low speed and failed to reduce the drag factor
when used in equations that yield higher speeds.

REALITY: Drag factor values at low speeds are the same as values at
high speeds on dry roads, as shown by recent tests done by NY State
Police and this author. Caveat: Many defense attorneys use Fricke’s table
on the previous page to imply that drag factors depend on speed, but
Fricke’s table is not supported by actual field measurements.

CLAIM:The scale used to pull the sled was not calibrated and is
inaccurate.

REALITY: Maybe. Police should periodically have their scales checked
against local weights & measures or in some other way to certify their
accuracy.

The Truth About Braking

The length of a braking action is determined by the measurements of the
tire marks on the roadway. These marks should be photographed and
their specific appearance documented to avoid misinterpretation later. A
good practice is to have several officers confirm the nature of the tire
mark evidence, including a complete photographic record. Using a polar-
izing filter to reduce road glare and shooting from several angles may
improve the quality of tire mark photographs. Braking efficiency is deter-
mined by weight distribution and the contribution of each wheel to the
frictional slowing of the vehicle. This determination may involve
mechanical inspection, tire inspection for evidence of braking or scuffing,
and matching the vehicle’s tires to tire marks on the road through rib
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pattern, track width, etc. Tire pressure, tire construction, ambient temper-
ature, and tread depth are not significant factors on dry road surfaces.

Energy Analysis 2: Speed from Vehicle Damage/Crush Analysis
The speed (energy) required to cause permanent deformation of a vehi-
cle can be analyzed by referring to the results of staged automobile crash
tests. Manufacturers routinely conduct controlled tests to evaluate the
“stiffness” of vehicles under various collision configurations (front, side,
rear). These tests yield what are called stiffness constants, numbers that will
describe mathematically how a vehicle’s impact speed is related to the
resulting damage. Databases of these characteristics allow the reconstruc-
tionist to determine the equivalent speed needed to cause damage if the
crush profile or damage dimensions are measured according to a strict
measurement protocol.” The calculation can be done by hand using an
algorithm developed as part of the EDCRASH computer software,’ or it
can be done with any number of computer software packages available to
reconstructionists. The calculation of crush energy (and equivalent speed)
is done by modeling the damage area into crush zones and then determin-
ing the energy needed to cause the damage in each zone. The intrusion
into each zone, called the crush depth, is measured by a strict protocol that
is consistent with the measurements made during the original staged
crash tests, as shown below. Finally, the zones are totaled, and an equiva-
lent speed to create all the damage is determined. Due to lack of train-
ing, some law enforcement reconstructionists do not use crush analysis,
but the method is generally accepted and should not be overlooked.

/K_’E;m_ @ Measurements of the crush result-
| ing from a frontal impact. Depth of
I,_CZE'_ crush in each zone is measured
|l — Car from the undamaged dimension of
l| the vehicle (dashed line).

Z 1 N

C1=31" C2=27" Cs=18" Cs=12"

Energy Analysis 3: Speed From Utility Pole Impact
Impact speed of a vehicle that strikes a utility pole may be possible to
determine either from the damage to the car or a fracture of the pole.
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Research done by universities and utility companies on wooden and
metal poles has resulted in a data base that relates pole failure (fracture)
to vehicle speed.” Research on collisions into utility poles has resulted in
empirical equations that relate intrusion depth to impact speed? These
empirical equations can be compared to determine a relatively narrow
range of possible impact speeds that would have resulted in the observed
damage to the vehicle.

As the basis for a separate speed determination, the damage to a pole should
be photographed and measured (height above ground, pole diameter at
damage point, etc), and the age of a wooden utility pole should be deter-
mined. It might also be necessary to secure a sample of the pole itself in a
case where a certain type of analysis is done on the fractured or failed pole.
In some cases, an impact into a tree can be mathematically analyzed using
the utility pole equations, and this involves caretul study of the nature of the
impact to be sure it fits the criteria of the utility pole research.

Speed in a Multiple Event Collision

Once the individual events of the collision have been analyzed and
equivalent speeds determined for each event, the speeds are totaled using
the combined speeds equation, which is based on adding together the
equivalent speeds of the events:

S=V(S2+S2+S2+..)

The reconstructionist may not include all the events. There may be a lack
of empirical evidence, testing, etc. to analyze a specific event like knock-
ing down a mailbox, running through a chain-link fence, jumping a curb,
uprooting a small shrub, etc. Rather than make an assumption necessary,
the reconstructionist simply acknowledges that the event has been left
out of the total; therefore, the combined speeds calculation is a minimum
speed estimate.

[t is always better to avoid making assumptions. The credibility of the rest
of the reconstruction may be compromised, opening up a defense attack
that can distract from the case. The best practice is to avoid making
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unfounded assumptions about those events and sticking to a minimum
speed estimate. The combined speeds equation is part of basic reconstruc-
tion texts and is widely accepted. Officers may refer to this method as
the conservation of energy method because they evaluate the energy of each
event and add them together.

Momentum Analysis

Another method used to determine pre-impact speed is based upon the
principle of conservation of momentum. Every vehicle in motion has a
property called linear momentum, which may be defined by multiplying
the vehicle weight by its speed. The concept of momentum is complicated
by the fact that the momentum also has a direction - the momentum of a
car moving eastbound may be described as positive, while using that frame
of reference, the momentum of a westbound car would be negative. Since
the vehicles often move in paths that are not parallel to one another, the
linear momentum analysis must employ the concepts of trigonometry to
mathematically describe the motions. This generates an abundance of
trigonometry symbols, angles, a zero reference direction and long calcula-
tions that may be well beyond the ability of most jurors to understand.

Momentum Analysis in a Nutshell

There are eight numbers (called variables) in the general momentum
equation; any six must be known to calculate the other two. Usually, the
two unknowns are the pre-impact speeds of the two vehicles. These vari-
ables include the approach and exit directions of the vehicles as well as
the pre-impact and post-impact vehicle speeds.

The momentum analysis deals only with speeds immediately before
impact and immediately after separation from the impact. This is inde-
pendent mathematically from any energy loss or damage that occurs dur-
ing the collision; therefore, the equation is a method that may be used to
check other calculations. If enough information is gathered at the scene
to do both energy and momentum analyses, the results should be consis-
tent. Remember the energy-determined speed may be less because it is
only a minimum speed.
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The momentum equations may be sensitive to changes in input data
because of the trigonometric nature of the calculations; therefore, the
prosecution’s reconstructionist should consider any eftect of uncertainties
in the data collected at the scene. Such an analysis is called a sensitivity
analysis and should be done to reinforce the certainty of the speed calcu-
lation. A sensitivity analysis involves changing the evidence values to
determine what effect it has on calculated speeds. Often, this is done to
demonstrate that variations of the input variables do not have a signifi-
cant impact on the determined speed.

The momentum method should nof be used in collisions involving vehi-
cles of great differences of weight to find the speed of the lighter vehicle
(car vs. motorcycle, tractor-trailer vs. car, etc.). Uncertainties in the speed
of the larger vehicle are amplified in the calculation of the smaller vehi-

cle’s speed.

Common Defense Attacks

CLAIM: Incorrect drag factor caused error in post-impact speed estimate.
REALITY: This is not a valid claim if the drag factor was measured at the
scene and the officer included any defects of the rotation of the vehicle.

CLAIM: Incorrect vehicle weight was used. The defense claim will be
the officer used the maximum allowed weight of the loaded vehicle
(gross weight) versus the actual weight (curb weight) of the vehicle. The
fact that the vehicle was not actually taken to a scale and weighed may
also be an attack point since the damaged vehicle, with its specific cargo,
may have changed in weight from its original specification.

REALITY: The momentum equations are not very sensitive to variations
in vehicle weight —even as much as several hundred pounds. This should
be shown in the sensitivity analysis.

CLAIM: Effect of post-impact vehicle rotation was not included. Defense
claims the officer used full drag factor (a full drag factor means that a
vehicles wheels were all locked up and skidding) in calculating post-
impact speed estimate, although the vehicle did not exhibit full 100%
braking. In other words, all the vehicles tires were not locked and skid-
ding after separating from the collision.
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REALITY: The prosecutor should make sure that the reconstructionist
did not use the full drag factor if there is no evidence that all the wheels
were locked up after collision. Look for locked tire evidence in the post-
impact tire marks of the victim’s vehicle, and tire flat spots or damage to
tires causing lock-up. This can cause a significant error in the calcula-
tions.” Example: the medical examiner determines the victim/operator
died on impact, and an investigator assumed the victim continued to
brake, 1.e., keep the tires locked after impact. Of course, if the victim is
deceased, this would not be possible.

CLAIM: The pre-impact orientations of the vehicles, called the approach
angles, have not been determined accurately, and assumptions have been
made in determining the approach angles, which cannot be supported by
evidence at the scene. The most common attack is on the approach angle
of a turning vehicle.

REALITY: The orientation of the vehicle at the moment of impact
should be consistent with the normal turning path and the construction
of the intersection.

CLAIM: The victim’s speed as determined in the equation is not consis-
tent with eyewitness testimony.

REALITY: The calculated speed of the victim’s vehicle must be consistent
with the road geometry, physical limitations of the vehicle, the ability of
the victim’s vehicle to accelerate and the surface condition of the road.
Factors to be considered include the pre-impact speed of a turning vehicle,
the turning path, initial speed of the vehicle before initiating the turn, eye-
witness observations, and the maximum speed at which the turn radius can
be made without yawing. This serves as a flag in evaluating the case. If the
calculation of the victim’s speed is not consistent with the factors above,
know that the same data was used to calculate the defendant’s speed.

CLAIM: A lack of air bag deployment indicates a low speed for defen-
dant’s vehicle rather than the higher speed determined by the state’s
reconstruction expert.

REALITY: In certain collisions where impact has a significant lateral
component, rather than head-on, the air bag sensors may not trigger the
air bags to deploy. This does not necessarily indicate a low impact speed.
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The momentum equation offers defense attorneys the possibility of con-
structing hypotheticals favorable to the defense. The state’s expert should
anticipate such an attack and consider any possible variations in the field
measurements.

Note: Particular area of concern for prosecutors is the potential misuse
of the full drag factor applied to post-impact vehicle motion. Often a
driver is disabled by the collision and cannot apply post-impact braking
action. The vehicle is moving in a combination of sliding and rolling
movements, and the tire friction is really a mathematical combination of
both sliding and rolling.” If the full drag factor is used in momentum
calculations (or speed from skid marks) when there is no evidence of full
braking action, the vehicle speed will be overestimated, resulting in sig-
nificant errors in the momentum calculation.

Airborne Vehicles: Speed in a Vaulting Motion

When a vehicle becomes airborne, a series of equations derived from pro-
jectile motion considerations may be available to the reconstructionist.
These equations may be sensitive to input data, especially the launch
angle, and vertical and horizontal distances traveled by the center of mass
of the vehicle must be determined. Because the airborne equations
involve trigonometric functions, a small error in field data (at low launch
angles) may produce a large error in the calculated speed, as shown below.

Launch angle Calculated launch speed
50 61.9 mph
6° 56.4 mph
7° 52.2 mph
8° 48.8 mph
9° 46.0 mph
100 43.6 mph

Effect of launch angle estimated speed for a given distance traveled to the point of landing.
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The airborne equations require careful processing of the scene to estab-
lish the data needed in the calculations. If possible, the airborne speed
should be corroborated by another method.

Note: The airborne speed is an exact speed at the point where the vehicle
is launched, and subsequent speeds should not be added to the airborne
speed in a combined speeds calculation. However, adding equivalent speeds
of events prior to the point where the vehicle was launched is perfectly
acceptable in determining a speed at a previous point in the crash sequence.

Speed from Yaw Marks

When a vehicle is in a turning motion, its speed may be too great to
maintain the proposed circular path. So, the vehicle starts to slip sideways in
what is called a yawing motion. There is not enough frictional force to pro-
vide the necessary centripetal force to keep the vehicle in its intended
path. The speed at which this slipping starts is called the critical speed for the
path of the vehicle, and it depends on the drag factor of the road (in a lateral
direction) and the radius of the path of the vehicle. When side-slipping
starts, the tires make what are called yaw marks, which may have distinct
striations within the yaw pattern that are diagonal or even perpendicular to
the overall tire mark. Usually, most visible from the outside tires, yaw marks
start narrow and get wider as the yaw continues and the vehicle becomes
more rotated. In a controlled turning motion, the rear wheels track inside
the front wheels. In a yaw, the front and rear wheels cross over each other,
resulting in a characteristic crossover point in the yaw pattern that tells the
reconstructionist it is a true yaw. This crossover point may be difficult or
impossible to see because of road surtace eftects and glare. Yaw marks are
short-lived evidence and may disappear within a few days with heavy traf-
fic on the roadway.

The yaw marks are analyzed using the speed from yaw marks equation:
S=V (15 ®HR))

The equation itself may be written in other forms to include adjustments
for the eftects of road crown or superelevation. The equation is derived
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from the basic physics of the balance between centripetal and friction
forces. The speed from yaw marks equation has been validated in numer-
ous published studies." Speed estimated from this information is a speed
during the yaw, not at its beginning. Thus, this is always less than the true
speed of the vehicle at the start of the yawing action.

Speed at the start of the yaw is faster than the calculated speed of the
yaw equation. Since the measurements do include a segment of the
mark, they necessarily cannot produce a speed at the start of the mark.
The yaw mark information needed to calculate speed includes the radius
of the yaw mark itself, which is found using a chord and middle ordinate
method, as shown below.

The radius of

the yaw mark is
LEFT FRONT TIREO determined by
YAW MARK measuring a
chord C and
middle ordinate
M on the yaw
mark evidence.
The curvature
has been accen-
tuated for illus-
tration.

MIDDLE ORDINATE

7

CHORD

RADIUS OF YAW MARK = C?/8M +M/2

The drag factor should be determined perpendicular to the direction of’
the yaw mark, since frictional forces must act in that direction to provide
the centripetal force needed to keep the vehicle on its path. This is dif-
ferent from the drag factor value used in speed from skid marks calcula-
tions, where the drag factor is measured parallel to the direction of travel.
As an alternative, the measured drag factor can be adjusted mathematical-
ly when it is used in the speed from yaw marks equation.

Note: The difference between the two values is usually insignificant, but
may not be in cases where the road has significant superelevation (road
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edge is higher or lower than the center of the road). The prosecutor
should clarify with the police investigator that the drag factor has been
determined correctly, or that a measurement of the superelevation of the
road has been included in the yaw equation.

Common Defense Attacks

CLAIM: The yaw marks are not the same radius as the center of mass
motion of the vehicle.

REALITY: By considering the radius of the actual yaw mark, any benefit
is to the defendant.

CLAIM: Driver braking or acceleration action during the yaw aftects the
validity of the equation.

REALITY: It a driver brakes or accelerates during a yaw, then a recon-
structionist cannot use the yaw speed equation. Evidence of such action
might be seen in the appearance of the striations within the yaw pattern.

CLAIM: The tire mark evidence was actually curved ABS braking marks,
not yaw marks. Therefore, the whole analysis is incorrect.

REALITY: Careful analysis of the yaw marks can prove this is not true,
but it requires good photographic evidence of the entire yaw pattern and
close ups of the marks as well. In a vehicle rotation, there is a distinct
separation between the tire marks of the left and right tires on the same
axle, but while applying ABS brakes, the tire marks stay the same distance
apart—i.e., no yaw. The striations and cross-over point are also evidence
of a yaw. Officers should be able to explain to the prosecutor how the
two types of tire mark evidence can be distinguished.

Time-distance Analysis

During any vehicle motion, speed, position and time are mathematically
interrelated. If vehicle speed is relatively constant during a particular
interval, the equations are straightforward, but if vehicle acceleration is a
factor, determining the specific time-distance relationship may require
testing or other analysis. Time-distance analysis may be used to:
1. Evaluate operator behavior, such as:

* Distance from impact when perception started
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* Time available for evasive action
* Time needed for successtul avoidance of the collision
* Response time indicative of impairment
* Assessment of inattentiveness or delay in reaction
2. Construct time lapse drawings of the crash, including information
about visibility distance, pedestrian walking motion, etc.
3.Verify witness statements
4. Evaluate operator perception-reaction time (PRT)

Note: Perception reaction time (PRT) is the time that elapses between the
the point where the operator sees the danger and when the action (brak-
ing, steering, etc.) occurs. This includes the processes of recognition and
decision making; both functions are extremely sensitive to central nerv-
ous system depressants. PRT measurements cover a broad range of values
that depend on the specific response task, the nature of the stimulus, the
age and physical condition of the subject and many other factors. Certain
numbers have been cited as benchmarks - 1.5 seconds for the 85" per-
centile operator PRT under most conditions,” and 2.5 seconds for the
90™ percentile operator PRT used for road design considerations.” A fac-
tor affecting PRT is expectancy, which reflects the operator’s expectation
of what he/she will encounter. Human factors experts may propose that
a defendant had a long PRT because of the unexpected nature of the
dangerous situation, or a lack of prior warning of danger.

A reconstructionist should not assign a PRT value to a defendant, but
rather use a range of values to reflect what might be a possible PRT.
This might be done in conjunction with a toxicologist who is familiar
with the literature on eftects of alcohol or drugs on PRT. There is no
basis for assuming the defendant had a PRT of 1.5 seconds (or any
other specific value) and then proceeding with calculations about the
pre-impact motion or possible evasive actions of the vehicle. If the
range of values yields conflicting results with regard to criminal negli-
gence or culpability, the prosecutor must be aware that such results are
possible in the calculation. The prosecutor should ask the reconstruc-
tionist what the results are if a range of PRT values were used in the
calculations. A range of values may produce inculpatory and exculpato-
ry conclusions, which assists prosecutors in determining if they can
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meet their burden. A similar consideration applies to the use of pedes-
trian walking speeds, vehicle acceleration factors, or other data that
cannot be specifically determined and about which assumptions must
be made.

Speed from “Black Box™ Recorder

Since the mid 1970’ manufacturers have put event data recorders
(EDRs) in vehicles to collect field data about crashworthiness, structural
behavior of vehicle, efficacy of safety systems, etc. Recently, the ability to
read the information in the event data recorder (black box) in certain
vehicle models has been made commercially available.

If possible, EDRs should be secured from all vehicles involved in a crash.
This may require a warrant, and the prosecutor may want to advise law
enforcement officers of this new piece of potential evidence and its
proper collection. Data from EDRs in many GM models from 1996 for-
ward can be downloaded. Ford Motor Company has also installed EDRss
in many models.

Note: Car makers are embracing this technology, and prosecutors should
always ask if the vehicle had an EDR and whether the data can be
downloaded.

The permanent EDR is triggered by an air bag sensor located in the

passenger compartment of the vehicle. In crashes where the air bag did

not deploy, that data may be obtained from the temporary storage cell.

The information stored is from 4-5 seconds prior to the crash in either

the permanent or temporary memory. Depending on the particular make

and model of the vehicle, data may include:

* pre-impact speed

¢ deceleration rate to final rest position (helpful in occupant kinematics
cases)

¢ use of braking prior to the crash

* use of seat belts prior to impact

¢ deployment of the air bag

 engine RPM
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The EDR information is printed out in graphical and spread sheet forms
and may require the analysis of the reconstructionist to interpret correct-
ly. EDR information may have limited use, but when used in conjunc-
tion with a reconstruction analysis, it may provide valuable corroborative
evidence.

Challenging the Defense’s Expert

The level of defense attack on the prosecution’s reconstruction is inverse-
ly proportional to the level of completeness of the prosecution’s investi-
gation. Errors or omissions in scene processing, examining the vehicles,
taking witness statements and reconstructing the events provide attack
points for the defense. While reviewing the case, the prosecutor should
continually ask this question: What do I really know for sure? The defense
may engage the services of an expert witness for trial. In anticipation of a
defense expert, the prosecutor can take several steps:
1. Identify potential defenses available to the defense attorney, which
might include:

* witness accuracy

* reconstruction inconsistent with witness statements

¢ driver identification

* reconstruction of defendant’s speed
point of impact
mechanical failure/defect (suspension, steering, axle, motor mount
failure, sudden tire deflation, computer fuel injection, air bag
deployed, cruise control, etc.). For recall information call NHTSA’s
hotline 1-800-424-9393 or visit www.nhtsa.dot.gov. Also see
Consumer Reports.
failure to hold vehicle for defense inspection
legal issues regarding impairment
physical evidence measured incorrectly
* police measuring equipment not acceptable
* no evasive action available to defendant
* limited driver visibility, poor conspicuity of pedestrian
e victim (or other vehicle) caused the crash
* road defect, incorrect signage, road design
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¢ vehicle identification—"hit-and-run”

2. Secure the credentials of the defense expert. This may show the “jack
of all trades” expert who has very limited capacity to engage the state’s
expert on the technical level. The expert may never have been at an
active scene, and in this case, he may have relied completely on the
police investigation.

3. Ask your own expert about the defense’s expert. Often the state’s
expert will have had prior contact with the expert or may know
how to find information about the expert that can be helpful to
the prosecutor.

4. Ask other prosecutors or civil attorneys about the defense expert. The
prosecutor may be able to obtain evidence of prior testimony that will
be invaluable at trial.

5. Contact your state prosecutors association as well as APRI’s National
Traffic Law Center, which maintains a database of prosecution and
defense experts.

The key to handling the adverse expert is preparation. If the prosecutor

can meet with the state’s reconstructionist prior to discovery, the poten-

tial testimony of the defense expert may be narrowed to only a few pos-
sibilities, and the prosecutor can anticipate the defense expert’s theory in
many instances. Even if discovery is meager and no prior transcripts exist,
if the prosecutor can take the expert’s deposition or arrange an opportu-
nity to speak with him, the state’s expert should be consulted in develop-
ing the deposition and cross examination strategy. In deposition or dis-
covery, the prosecutor should look for the following:

* Curriculum vita—publications pertinent to accident reconstruction.

» Copies of any research papers or references that expert relied upon.
Follow up and be sure to get materials.

* Names, jurisdictions, attorneys in recent cases in which expert testified
as an accident reconstruction expert.

* Details about when the expert became involved, prior work with same
attorney, retainer relationship, expert’s fee structure, number of hours
that were already billed on the case.

» Working notes and calculations (these will show your expert exactly
where the defense expert plans to go).
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Get the expert to commit to the facts in the case that he/she accepts
(and be specific—"“what drag factor value do you accept for this road-
way?,” etc.). Differences in the reconstructions by the two experts may
come down to “changing” the evidence. If the defense expert accepts the
state’s evidence in its entirety, the defense expert’s calculations should not
be different.

Some attacks on the defense expert may include:

* Did not personally observe evidence.

* Did not speak with police investigator.

¢ Did not speak with defendant.

* Did not get involved or visit the scene in a timely manner

* Does not specialize in reconstruction.

* Has not published on topics pertinent to reconstruction.

* Did not do his/her own reconstruction.

* Prepared report in response to police reconstruction.

* Submitted outrageous fee structure and amount.

* Works only for defense attorneys, never for prosecution.

* Did not have anyone check his/her work—potential for error or mis-
take.

» Used assumptions to make calculations and cannot verify those assump-
tions with evidence in the case.

* Used computer software. Get the User’s Manual for the software!

¢ Claims to base opinion on personal testing or studies that are not pub-
lished or peer reviewed.

Finally, prosecutors must consider potential attacks on the state’s witnesses

and challenge their own experts in anticipation of trial. It may be neces-

sary to inoculate the state’s expert against such attacks, or to admit short-

comings in the investigation that are not particularly significant to the

opinions reached. Here are some potential attacks on the police officer

reconstructionist:

 Cannot cite a treatise to back up testimony

* Has not done tests, published results of field studies, etc.

* Cannot derive equations used in reconstruction (this is usually not
done because of potential credibility if officer can do it, but it can be
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handled in redirect)

¢ Is not ACTAR certified, (ACTAR is the Accrediting Commission for
Traffic Accident Reconstructionists). Some reconstructionists take the
ACTAR test to achieve certification, but many others do not.

* Did not visit the scene in timely manner.

* Did not calibrate or check measuring equipment against a standard.

* Did not check for a recall on defendant’s vehicle.

* Inspection of road for defects was not included in report.

¢ Performed visibility test with different vehicle —i.e., different alignment,
height, model of lamps, weather, moon, etc.

* Unable to identify exact point of impact.

* Did not have all materials before reaching conclusions.

* Changed report after seeing defense expert report.

* Did not take videotape of scene.

* Never personally performed any tests that were published.

* Did not consult with anyone in this case to verify their work.

* Did not inspect the vehicle for mechanical defects.

¢ Lacks formal training in physics.

* Did not return in daytime to the scene of night crash to look for addi-
tional evidence.

* Did not do sensitivity analysis on the calculations.

* Failed to consider results using a different assumption (if one was used).

* Performed incomplete reconstruction of motion of victim’s vehicle
regarding causation.

In conclusion, prosecutors may be at a disadvantage in evaluating the case
because the reconstruction of the crash involves a technical expertise that is
usually beyond their training and experience. Ask the difficult, challenging,
probing questions to get the best possible understanding of the technical
facts of the case, and then, apply the principles of the law to those facts.

Endnotes

1 Speed from skid mark validations studies:

a.A Comparison Study of Skid and Yaw Marks, Mary Reveley, Douglas Brown, and Dennis
Gauthier, S.A.E. # 890635. Validation of both “speed from skid marks” and “critical speed” equa-
tions. For yaw calculations there was no significant difference noted in the drag factor generated by
radial or bias ply tires.
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b.Vehicular Deceleration and Its Relationship to Friction, Walter Reed and A. Taner Keskin, S.A.E. #
890736. Validation of the speed from skid marks calculations, but tests indicate 15% to 30% kinetic
energy loss between brake application and start of visible skid marks, which underestimates vehicle
speed based on speed from skid marks calculations by 7% to 15%.

. Drag Sled Measurements Yield Valid Minimum Speed Estimates, J. Kwasnoski, NATARI
Newsletter, 3rd Qtr., 1998. Test skids with conventional brakes showed that use of the “speed from
skid marks” equation underestimates radar-measured vehicle speed, even when the longest skid
mark is used as the skid length. Test skids were done at speeds of 25-46 mph on a dry, asphalt sur-
face, and drag factor measured with an 18 Ib sled.

o

d.Validity of Average Drag Factor Values from VC2000 Measurements, Frost, Mulverhill, and
Kwasnoski, NATARI Newsletter, 4th Qtr., 2000. Field tests with the VC2000 accelerometer yield-
ed average drag factor values that, when used with skid length measurements, underestimated actual
vehicle speeds, thus validating the use of the average drag factor value from such tests.

2 Studies showing the drag sled and accelerometer produce measurements of equivalent accuracy:

a. Roadway Drag Factor Determination, Dynamic v. Static, Wakefield et.al., NATARI Newsletter, 4th
Dtr, 1995. Drag sled measurements were directly compared with VC2000 determinations for three
sites making measurements side-by-side. Drag sled measurements were 6%-9% lower than those
made with the VC2000.

b. Drag Sleds and Drag Factors, Joseph Badger, Society of Accident Reconstructionists, Summer

2001. Fifty drag sled tests averaged within 1% of the drag factor measured with the sophisticated
ASTM skid trailer.

3 See endnote above.
4 See endnote 2.a.

5 Tsumbas and Smith, “Measuring Protocol for Quantifying Vehicle Damage from an Energy Basis Point
of View;” S.A.E. # 880072.

6 Day, Hargens, “An Overview of the Way EDCRASH Computes Delta-V,” S.A.E. # 870045.
7 James Morgan and Don Ivey, “Analysis of Utility Pole Impacts,” S.A.E. # 870607

8 Utility pole studies regarding the relationship of intrusion depth to impact speed:

a.Joseph Cofone, The Investigation of Automobile Collisions with Wooden Ultility Poles and Trees, IPTM,
1996.

b.Victor Craig, “Speed Estimation on Head-on Vehicle/pole Impacts—Update: October, 1995,”
Accident Reconstruction Journal, Sept/Oct, 1995.

9 Effects of post-impact vehicle rotation:

a. Kwasnoski, “Effect of Simplifying Assumptions on Speed Estimates,” N.A. T.A.R_.I. Newsletter,
Fourth Quarter, 1994.
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b. Raymond M. Brach and Russell A. Smith, “Tire Forces and Simulation of Vehicle Trajectories,”
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d. William H. Pultar, Jr.,“A Model to Determine Deceleration of Rotating Vehicles,” Accident
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M alidation of speed from yaw mark studies:

a.An Analytical Assessment of the Critical Speed Formula, Raymond M. Brach, S.A.E. # 970957.
Validation of the use of the “critical speed formula” by staged tests.

b.Validation of the Estimation of Speed from Critical Speed Scuffmarks, Sgt. Thomas Shelton,
Accident Reconstruction Journal, Jan/Feb, 1995.  Overall, the method will tend to underestimate
the actual speed of the vehicle by approximately 5%. If the vehicle is being braked during sideslip,
the method can significantly underestimate the actual speed of the vehicle.

c. Letter to the Editor, AR]J, Sgt. Thomas Shelton, ARJ, Sept/Oct, 1989. Result of validation tests
show the critical speed formula underestimates, but never overestimated the actual vehicle speed.

d. Estimating Speed from Yaw marks—An Empirical Study, Luis Martinez, Accident Reconstruction
Journal, May/June, 1993. Validation of the use of the critical speed formula from actual tests.

e. Traffic Accident Reconstruction, Lynn B. Fricke, The Traffic Institute, Northwestern University,
1990. Tests show that use of the critical speed formula underestimates actual speed by 7-12% for
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f. Project Y.A.M. (Yaw Analysis Methodology) Vehicle Testing and Findings, Peter Bellion, S.A.E. #
970955. In yaw tests with test vehicles the speed estimates from the “critical speed” equation were
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APPENDIX: MINIMUM SPEED
FROM SKIDMARKS

Skid Length (ft.)

Drag Factor
5 .6 Vi .8 9 1.0

20 17 18 20 21 23 24
40 24 26 28 30 32 34
60 30 32 35 37 40 42
80 34 37 40 43 46 48
100 38 42 45 48 51 54
120 42 46 50 53 56 60
140 45 50 54 57 61 64
160 48 53 57 61 65 69
180 51 56 61 65 69 73
200 54 60 64 69 73 77
250 61 67 72 77 82 86
300 67 73 79 84 90 94

Speed Estimate:

Breaking Distance:

A vehicle putting down 120 feet of skidmarks on a
road with a drag factor of .8 would have a minimum
estimated speed of 53 mph.

A vehicle moving at 40 mph on a road with a drag
factor of .7 would require 80 feet of braking dis-
tance to stop.
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Introduction

DUI Best Sentencing Practices Guidebook

he Utah Sentencing Commission establishes the following DUI Best

Sentencing Practices Guidebook. Shortly before the Governor's

Council on Driving Under the Influence concluded its two-year study of

DUI issues in Utah, it made recommendations to twenty entities includ-

ing the Utah Sentencing Commission. Among other things, the Council

requested that the Sentencing Commission develop a best practices

guidebook that would address sentencing of DUI offenders and would be

targeted at judges, prosecutors, probation officers, and law enforcement

officers.

This DUI Best Sentencing Practices Guide-
book is intended to enhance rather than
erode the discretion of judges, prosecutors,
probation officers, and law enforcement offi-
cers. No manual can replace the experience
of these decision-makers, and no set of best
practices or guidelines can capture the vast
amount of variables present when dealing
with individual offenders. However, all crim-
inal justice professionals seek and profit from

the best information available. Many have

expressed a desire to know what sanctions
and interventions work with DUI offenders.
This guidebook is intended to provide just
that—the best information available con-
cerning sanctions and interventions for DUI
offenders. This guidebook should be consid-
ered a tool which will compliment the experi-
ence and knowledge of criminal justice
professionals who work with and sentence
DUI offenders.
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[. Philosophy of Sentencing

The Sentencing Commission’s mission state-
ment summarizes the purposes of sentencing
as follows:

W punish the offender

B protect and compensate the victim and
society

H reduce the likelihood of future crimes
by the offender through rehabilitation
and incapacitation.

Individual sanctions and interventions focus
on and are intended to fulfill different pur-
poses of sentencing. Each has strengths and
weaknesses and very few are intended to ful-
fill all of the above mentioned purposes.

Each sanction has its role and understanding
that role becomes a key to sentencing. This
best practices guidebook reviews numerous
sentencing options and recognizes that no
single sanction or intervention will work for
every offender. The Sentencing Commission
acknowledges this in a position statement
addressing individualized sentences:

Criminal punishment, including intermediate
sanctions, should focus on the particular cir-
cumstances of each situation.

a) The severity of an offense should be
determined by actual harm done and
intent of the offender.

b) Different sentencing approaches should
be applied depending on the offenders’
individual circumstances.

This individualized sentencing approach is a
key to sentencing DUI offenders.

Many of the studies reviewed in this guide-
book measure the effectiveness of sanctions
and interventions in terms of repeat offenses
or reduced alcohol-related crashes. Obvi-
ously, reduced repeat offenses and reduced
alcohol-related crashes are not the only
measures or purposes of sentencing that
should be considered in sentencing a DUI
offender. They are often emphasized because
they are measurable and because they are
major goals of the criminal justice system.
However, all purposes of sentencing should
be considered as part of the individualized
sentencing approach.

This guidebook makes several references to
the cost-effective nature of some sanctions
and interventions. A position statement of
the Sentencing Commission recognizes that
this is one of the many issues that merits dis-
cussion:

Sentencing approaches should take into
account, without being controlled by, avail-
able sanctioning resources and their relative
cost-benefits.

In other words, cost is one of many relevant
parts of the discussion on the use of particu-
lar sanctions and interventions.
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II. Glossary of Terms

Assessment

An in-depth interview (one to two hours)
used to determine if a person is in need of
substance abuse treatment. In Utah, this
assessment tool is the Addictions Severity
Index (ASI), which can be self-administered.
A licensed mental health therapist, however,
must make the diagnosis, consistent with
Utah law. Information gathered during the
assessment process is used to determine
need for treatment, the level/intensity, and
length of care that a patient needs.

Blood or breath alcohol
concentration (BAC)

The amount of alcohol in one’s blood or
breath. Alcohol concentration in the blood is
based upon grams of alcohol per 100 milli-
liters of blood while alcohol concentration in
the breath is based upon grams of alcohol
per 21 liters of breath.

Driving under the influence (DUI)

According to Utah Code Annotated § 41-6-
44(2)(a), “a person may not operate or be in
actual physical control of a vehicle within this
state if the person: (i) has sufficient alcohol
in his body that a subsequent chemical test
shows that the person has a blood or breath
alcohol concentration of .08 grams or greater
at the time of the test; (ii) is under the influ-
ence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree
that renders the person incapable of safely
operating a vehicle; or (iii) has a blood or
breath alcohol concentration of .08 grams or
greater at the time of operation or actual
physical control.”

Education

Utah requires the Prime for Life® educational
course for DUI offenders. The course is
designed to explore and address any prob-
lems or risk factors that appear to be related
to use of alcohol or other drugs and to help
the individual recognize the harmful conse-
quences of inappropriate use. Special
emphasis is given to the dangers of drinking
and driving. Offenders may not appear to
meet the diagnostic criteria for a substance
abuse disorder, but require early intervention
for education and further assessment.

General deterrence

As used in the guidebook, the term describes
the goal of discouraging the general popula-
tion from driving under the influence of
alcohol or drugs.

High BAC
A BAC of .16 (twice the legal limit) or higher.

Offender

A person who has been convicted of DUI,
driving with any measurable controlled sub-
stance in the body, or alcohol-related reck-
less driving.

Screening

A quick (15 minute) and general appraisal of
a person used to determine if they might need
to be referred to a licensed substance abuse
agency for a substance abuse assessment in
order to determine a need for substance
abuse treatment. Screening tools such as the
CAGE, an initial screening instrument, or the
Substance Abuse Subtle Screening Inventory
(SASSI) are commonly used.
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Specific deterrence

As used in this guidebook, the term describes
the goal of discouraging an individual who
has been convicted of a DUI offense from
engaging in that behavior in the future.

PRACTICES GUIDEBOOK

Treatment

Application of planned procedures to identify
and change patterns of behavior that are
maladaptive, destructive and/or injurious to
health; or to restore appropriate levels of
physical, psychological and/or social func-
tioning. DUI offenders assessed as meeting
the diagnostic criteria for a substance abuse
disorder shall be required to participate in a
treatment program in addition to, or in lieu
of, the educational course. The severity of
the disorder shall determine the level of
treatment.

Back to Table of Contents
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[II. Summary of DUI Best Sentencing Practices

Section III highlights the Best Practices as
discussed throughout this guidebook and is
intended as a quick reference. A thorough
review of the detailed discussion in Sections
IV through VI is critical to understanding
these best practices.

Using This Guidebook

Readers should consider information on
sanctions and interventions together rather
than reviewing a specific sanction or inter-
vention and deciding whether or not it is
effective. Many sanctions may not reduce
recidivism, but they do provide a mechanism
for controlling the offender’s behavior while
other interventions occur that are successful
in reducing recidivism.

Law Enforcement (see detailed
discussion: IV-5, F: IV-7, G)
m Law enforcement officers must be
aware of the no alcohol conditional
license law and must enforce it.

B Law enforcement officers must be
aware of the Not-A-Drop law and must
enforce it.

General Sentencing (VI-1)

B Before imposing sentence, judges
should be aware of the BAC and the
criminal history of the offender and
should review the incident report.

Incarceration (VI-1, A)

B When a judge chooses to impose a jail
sentence of 48 hours, the order should
specifically state “48 hours” in jail
rather than “two days” in jail. Addition-
ally, ordering that this jail time be
served when the jails are less crowded
will increase the chances of the defen-
dant serving the entire 48 hours.

W Judges should strongly consider jail
sentences of six months for chronic
offenders who are not sentenced to
prison.

Probation (VI-3, B)

H The effectiveness of probation in pre-
venting DUI recidivism depends, in
large part, on the conditions imposed
and the level of supervision associated
with the probation. Some conditions of
probation may provide a mechanism for
controlling the offender’s behavior
while other interventions, such as edu-
cation and treatment, take place.

B Whenever possible, DUI probationers
should be supervised.

Electronic Monitoring (Vi-4, C)

B Electronic monitoring is as effective as
and less expensive than incarceration.
Factors significantly related to success
for those utilizing electronic monitoring
include attendance at treatment and
steady employment.
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Ignition Interlock (Vi-4, D) probation, electronic monitoring, igni-
tion interlock, or license actions. This

control must be maintained during the
six to 18 months that are required to
treat the DUI offender.

| Ignition interlock can be an effective

DUI control mechanism to be used

while other interventions, such as edu-

cation and treatment, are taking place.
B The court should not order a particular

education course or a particular treat-

ment modality. Rather, the court should
Fines (VI-6, E) order that the offender receive a
screening by a licensed treatment
provider and participate in any assess-
ment, education, and/or treatment rec-
ommended by the treatment provider.
Utah law requires that the court order
treatment for felony convictions and
that the court order education for mis-
demeanor convictions if treatment is
not ordered. Even in these circum-
stances, the court should allow the
licensed treatment provider to deter-

. mine the education and/or treatment
mpen ry Work Service (VI-6, F,
Compensatory Work Service (VI-6. F) program best suited for the individual

B Judges who choose to order compensa- offender.
tory work service should require serv-
ice that provides some benefit to the | jcense and Vehicle Actions (Vi-9, I)
community or service that helps reduce
instances of driving under the influence
by the defendant or by other people.

B Responding to interlock failures can
help prevent additional DUI offenses.

| If the purpose of the fine is to punish the
offender, full payment of fines in a
timely manner should be emphasized.
However, if the purpose of the fine is to
encourage the offender to fulfill other
court-ordered obligations, the practices
of crediting fines for compliance with
these obligations and extending the
payment period should not be dis-
counted.

B License suspensions must last at least
three months to be effective in reducing
recidivism and the optimal suspension
period for recidivism reduction is 12 to
18 months. This is consistent with Utah
law requiring a 90-day suspension for a
first DUI violation and a one-year revo-
cation for second or subsequent DUI
violations.

Screening and Assessment (VI-6, G)

B Whenever possible, the local substance
abuse authority should perform the
screening and assessment and a sepa-
rate licensed treatment provider should
provide the education and treatment.

Educati d Treatment Victim Impact Panels (VI-11, J)
ucation and Ireatment (V7. H) B Victim Impact Panels may be effective

B Controlling behavior while the offender for first-time DUI offenders. but should
is undergoing treatment is critical to

successful recidivism reduction. Con-
trol can be in the form of supervised

never replace other sanctions and
interventions.
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IV. Current Utah DUI L.aws

A.Driving Under the Influence (Utah CATEGORIZATION OF DUI OFFENSES

Code Ann. § 41-6-44)

As noted in the definition section, Utah law
prohibits any person from “[operating] or
[being] in actual physical control of a vehi-
cle within this state if the person:”

W has enough alcohol in the body that a
test administered at some point after
the operation or physical control of the
vehicle reveals a BAC of .08 or greater;

W is under the influence of any drug or
alcohol or a combination of both such
that the person is incapable of safely
operating the vehicle; or

B has a BAC of .08 or greater at the time
of operation or physical control of the
vehicle.

In other words, a person whose BAC is or
exceeds .08 may not operate a vehicle or
be in control of a vehicle under any cir-
cumstance. Even with a BAC less than .08,
a person may not operate or be in control
of a vehicle if drugs or alcohol prevent the
person from safely operating the vehicle.

Categorization of Offenses

1) A first or second DUI offense is a class
B misdemeanor unless an aggravating
factor is present.

2) Aggravating factors that establish a
class A misdemeanor include the fol-
lowing:

W offender caused bodily injury to
another; or

B offender had a passenger under 16
years of age in the vehicle at the time
of the offense; or

A 1st or 2nd DUI Offense is a
CLASS B MISDEMEANOR

Aggravating factors that elevate a
1st or 2nd DUI offense to a
CLASS A MISDEMEANOR

m offender caused bodily injury to another,
or

m offender had a passenger under 16 years
of age in the vehicle at the time of the
offense; or

m offender was 21 years of age or older and
had a passenger under 18 years of age in
the vehicle at the time of the offense.

Aggravating factors that elevate a
1st or 2nd DUI offense to a
THIRD DEGREE FELONY

m offender caused serious bodily injury to
another; or

m offender was previously convicted of
automobile homicide under Utah Code
Ann. § 76-5-207 and the automobile
homicide was committed after July 1,
2001; or

m offender was previously convicted of any
felony DUI offense.

A 1st or 2nd DUI offense is also a
THIRD DEGREE FELONY IF

m offender has two or more prior convictions
within the last ten years. For purposes of
this enhancement, “conviction” includes a
conviction of any of the following:

e DUI
e alcohol-related reckless driving

e driving with any measurable controlled
substance that is taken illegally

e qutomobile homicide
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W offender was 21 years of age or older
and had a passenger under 18 years
of age in the vehicle at the time of the
offense.

Any one of these aggravating factors
results in a class A misdemeanor for a
first or second DUI offense.

3) Aggravating factors that establish a
third degree felony for a first or
second DUI offense include the follow-
ing:
| offender caused serious bodily injury

to another; or

H offender was previously convicted of
automobile homicide under Utah
Code Ann. § 76-5-207 and the auto-
mobile homicide was committed
after July 1, 2001; or

H offender was previously convicted of
any felony DUI offense.

Any of the factors above aggravaltes a
first or second DUI offense to a third
degree felony.

4) A DUI offense is also a third degree
felony if:

W offender has two or more prior con-
victions within the last ten years. For
purposes of this enhancement, “con-
viction” includes a conviction of any
of the following:

e DUI
e alcohol-related reckless driving

e driving with any measurable con-
trolled substance that is taken
illegally

e automobile homicide.

B. Driving with any Measurable

Controlled Substance in the Body
(Utah Code Ann. § 41-6-44(8), (9)

and § 41-6-44.6)

Any person who operates or is in physical
control of a motor vehicle while having any
measurable, illegally consumed controlled
substance in the person’s body is guilty of
a class B misdemeanor. If the prosecutor
agrees, a defendant may plead guilty to
this crime in satisfaction of, or as a sub-
stitute for, a DUI charge. A conviction of
this crime is considered a prior conviction
for purposes of enhancing a third or sub-
sequent DUI charge to a felony. The provi-
sions in the DUI law regarding screening,
assessment, education, and treatment
apply to driving with any measurable con-
trolled substance in the body convictions.

. Alcohol-Related Reckless Driving

(Utah Code Ann. § 41-6-44(8), (9)

and § 41-6-45)

Any person who “operates a vehicle in
willful or wanton disregard for the safety
of persons or property” is guilty of reckless
driving, a class B misdemeanor. Utah
Code Ann. § 41-6-45(1)(a). Utah law
allows a defendant charged with DUI to
plead guilty to reckless driving in satisfac-
tion of, or as a substitute for, a DUI charge
if the prosecutor agrees. This is known as
alcohol-related reckless driving. When a
defendant pleads guilty to alcohol-related
reckless driving, the prosecutor must state
on the record whether the defendant had
consumed alcohol or drugs in connection
with the violation. Alcohol-related reck-
less driving is considered a prior convic-
tion for purposes of enhancing a third or
subsequent DUI charge to a felony. The
provisions in the DUI law regarding
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screening, assessment, education, and
treatment apply to alcohol-related reck-
less driving convictions.

The court specifies the period of super-
vised probation and the defendant pays
the cost.

The court provides the probation “by
contract with a probation monitoring
agency or a private probation provider.”

D. Sanctions and Interventions

1) Incarceration (Utah Code Ann.

§ 41-6-44):

For a first misdemeanor conviction, the
court SHALL do one of the following:

W impose a jail sentence of not less
than 48 consecutive hours; or

B require the person to work in a com-
pensatory work service program for
not less than 48 hours; or

W require the offender to participate in
home confinement through the use of
electronic monitoring.

For a second misdemeanor conviction
within ten years, the court SHALL do
one of the following:

W impose a jail sentence of not less
than 240 consecutive hours; or

W require the offender to work in a
compensatory work service program
for not less than 240 hours; or

W require the offender to participate in
home confinement through the use of
electronic monitoring.

For a third or subsequent misdemeanor
offense within 10 years or for any felony
offense, the court SHALL:

W sentence the offender to prison or
impose a jail sentence of not less
than 1,500 hours.

2) Supervised Probation (Utah Code Ann. §

41-6-44(14)):

One sentencing option for DUI defen-
dants is supervised probation.

The probation provider “shall monitor
the person’s compliance with all condi-
tions of the persons sentence, condi-
tions of probation, and court
orders...and shall notify the court of
any failure to comply with or complete
that sentence or those conditions or
orders.”

The court MAY order supervised
probation for:

W a first misdemeanor conviction.

The court SHALL order supervised pro-
bation for:

B a second misdemeanor conviction

B any misdemeanor conviction if the
BAC of the defendant was .16 or
higher

W a felony conviction if the court does
not impose a prison term.

3) Electronic Monitoring (Utah Code Ann.

§ 41-6-44(13)):
The court MAY order the defendant to:

participate in home confinement
through the use of electronic monitor-
ing as an alternative to all or part of a
jail sentence for a first or second mis-
demeanor conviction. Additionally, if
the court chooses to sentence a felony
DUI defendant to probation, the court
may include electronic monitoring as a
condition of probation.

Back to Table of Contents
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The defendant must pay the costs of
electronic monitoring unless the court
waives those costs in which case the
electronic monitoring provider shall
absorb the costs.

As part of electronic monitoring, the
court MAY:

W “require the person’s electronic
home monitoring device to include a
substance abuse testing instru-
ment;”

W “restrict the amount of alcohol the
person may consume during the time
the person is subject to home con-
finement;” and

B “set specific time and location condi-
tions that allow the person to attend
school, educational classes, or
employment and to travel directly
between those activities and the per-
son’s home.”

4) Ignition Interlock (Utah Code Ann.
§ 41-6-44.7)
The court MAY order the installation of
an ignition interlock system for:

B any offender convicted of DUI who is
sentenced to probation.

The court SHALL order the installation
of an ignition interlock system for:

W any offender convicted of DUI who is
under the age of 21 when the viola-
tion occurred; or

H any offender convicted of a second or
subsequent DUI within 10 years of a
prior conviction.

5) Fines (Utah Code Ann. § 41-6-44):
The court SHALL impose a fine of:

B not less than $700 for a first misde-
meanor conviction; or

B not less than $800 for a second mis-
demeanor conviction; or

m not less than $1500 for a felony con-
viction.

6) Compensatory Work Service Program
(Utah Code Ann. § 41-6-44):

The court MAY order the defendant to:

work in a compensatory work service
program as an alternative to all or part
of a jail sentence for a first or second
misdemeanor conviction. The minimum
number of compensatory work service
program hours for a first misdemeanor
conviction is 48 while the minimum for
a second misdemeanor conviction is
240.

7) Screening and Assessment (Utah Code
Ann. § 41-6-44):

The court SHALL order:

W every DUI offender to participate in a
screening and assessment.

8) Education (Utah Code Ann. § 41-6-44)

For first and second time offenders the
court SHALL order:

W the offender to participate in an edu-
cational series if the court does not
order substance abuse treatment.

9) Treatment (Utah Code Ann. § 41-6-44):
The court MAY order:

W substance abuse treatment for a first
or second offense.

The court SHALL order:

W substance abuse treatment for a
third or subsequent conviction or for
any other felony conviction.
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10) Driver License Actions (Utah Code Ann. §
41-6-44(11)):

The Driver License Division SHALL:

W suspend the offender’s license for 90
days upon a first DUI conviction; and

W revoke the offender’s license for one
year upon a second or subsequent
DUI conviction.

The court MAY:

B order an additional suspension or
revocation of the offender’s license
for a period of 90 days, 180 days,
one year or two years.

E. DUI Sentencing Matrix

The chart on page 1V-6, is a DUI Sentenc-
ing Matrix that provides an overview of
DUI laws in Utah by listing what the court
shall order and may order in DUI cases
and by noting special sentences required
for offenders with a high BAC. The matrix
addresses numerous parts of a DUI defen-
dants sentence including jail or prison,
compensatory service, electronic
home confinement, fines, screen-
ing, assessment, educational
series, treatment, supervised pro-
bation, ignition interlock and
license suspension.

Class: D- ALL VEHICLES NOT DEFINED AS COL OR MOTORCYCLE

IONS

RESTRICTI ENDORSEMENTS
A No Restrictions L]

Z Taxi Cab

Also included in the DUI Sentencing Matrix
is a summary of what conduct constitutes
a class B misdemeanor DUI offense, class
A misdemeanor DUI offense, and a felony
DUI offense.

The matrix is not a substitute for familiar-
ity with the statute, but is an excellent ref-
erence tool.

. No Alcohol Conditional License

(Utah Code Ann. § 53-3-232)

Drivers previously convicted of a DUI
offense are more likely than other drivers
to be subsequently arrested for a DUI
offense (Brewer et al. 1994). This fact has
led several states, including Utah, to enact
zero tolerance policies for those convicted
of DUI. Utah law mandates that the Driver
License Division issue a no alcohol condi-
tional license to any person convicted of a
qualifying offense once that person has
completed any applicable license suspen-
sions or revocations, or upon conviction if
no suspensions or revocations result from
the conviction.

E LA 10

teli

ADDRESS CHANGE: Motify in

Driver License Division, P.0. B
Utah 84130-0560 of any change of within 10 days.

% Cond

ng Offenses

Qualifying Offenses 02
nal License Until 10/10/2008

License Until 10/10/2008

Driver licenses display information
regarding no alcohol conditional status.
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DUI Sentencing Matrix
(Current as of the 2003 General Session)

FIRST OFFENSE

SECOND OFFENSE
WITHIN 10 YEARS

THIRD OR SUBSEQUENT
OFFENSE WITHIN 10 YEARS

CLASSIFICATION

CLASS B MISDEMEANOR
BECOMES A CLASS A:

o if bodily injury inflicted

e if passenger is under 16

o if passenger is under 18 and
driver is 21 or older

THIRD DEGREE FELONY:
e if serious bodily injury

CLASS B MISDEMEANOR
BECOMES A CLASS A:

e if bodily injury inflicted

e if passenger under 16

e if passenger under 18 and
driver is 21 or older

THIRD DEGREE FELONY:

e if any prior felony DUI
conviction or automobile
homicide conviction

e if serious bodily injury

3RD DEGREE FELONY

SENTENCING 48 consecutive hours OR 240 consecutive hours OR 0-5 year prison term OR
Jag _.SHALL 48 hours compensatory 240 hours compensatory 1,500 hours jail (62.5 days)
order: service OR service OR May also require electronic
electronic home confinement® | electronic home confinement* | home confinement*
Fine — SHALL $700 minimum plus $800 minimum plus $1,500 minimum, unless 0-5
order: surcharge surcharge prison term is imposed

Other — SHALL
order:

e Screening & assessment

e Educational Series, unless
treatment is ordered

* MAY order treatment

e Screening & assessment

e Educational Series, unless
treatment is ordered

® MAY order treatment

e Screening & assessment

e |ntensive treatment or
inpatient treatment and
aftercare for not less than
240 hours

Probation: **

MAY order supervised
probation

SHALL order supervised
probation

SHALL order supervised
probation if 0-5 prison term is
not imposed

Ignition
interlock:***

MAY order ignition interlock

SHALL order ignition interlock
(3 years)

SHALL order ignition interlock
(3 years)

High BAC: © SHALL order supervised SHALL order supervised SHALL order supervised
(.16 or higher) probation probation probation if 0-5 prision term
o If no treatment, interlock or is not imposed
home confinement, reasons
must be stated on the record
License Court MAY order additional | Court MAY order additional | Court MAY order additional
suspension: 90 DAYS, 180 DAYS, 90 DAYS, 180 DAYS, 90 DAYS, 180 DAYS,

1 YEAR OR 2 YEARS

1 YEAR OR 2 YEARS

1 YEAR OR 2 YEARS

*See §41-6-44(13) for Electronic Home Confinement provisions
**See §41-6-44(14) for Supervised Probation provisions ***See §41-6-44.7 for Ignition Interlock provisions

NOTE: Supervised probation is also required for all violations of §41-6-44.6 (DUl Drugs)
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Qualifying Offenses Include:
m DUI

B Alcohol-related reckless driving

B Driving with any measurable controlled
substance in the body

H Automobile homicide

A No Alcohol Conditional License means
exactly what it says. The holder of this type
of license is prohibited from operating a
motor vehicle or motorboat with any alco-
hol in the persons body regardless of
whether the persons BAC exceeds the
legal limit or not. These restrictions
remain in place for two years following a
first qualifying conviction or six years fol-
lowing a second or subsequent conviction.

The no alcohol conditional license con-
tains a code that alerts law enforcement to
these restrictions, a violation of which is a
class B misdemeanor.

In order for Utah’s conditional license to
be effective, law enforcement officers
must be aware of the law and must enforce
it. To assist law enforcement officers in
this effort, driver licenses in Utah cur-
rently display information regarding their
conditional status. Such status is noted on

BEST PRACTICES

Law enforcement officers must be

aware of the no alcohol conditional
license law and must enforce it.

the back of the license in the bottom right-
hand corner with the words “Conditional
License Until [date].” Any driver with this
notation is prohibited from driving with

any amount of alcohol in their body. Ongo-
ing training regarding the no alcohol con-
ditional license will also be a critical
component of its success.

A similar law was established in Maine in
1988. Under Maine law, the legal BAC
level was set to .05, nearly half the normal
legal BAC limit, for those drivers previ-
ously convicted of a DUI offense. The law
was subsequently modified in 1995 to pro-
hibit these offenders from driving with any
alcohol in the body. After tracking the law
for six years, researchers discovered a
25% decrease in fatal crashes involving
drivers previously convicted of DUI
offenses. This finding is even more inter-
esting when compared to the 50%
increase in similar crashes that occurred
in surrounding states during the same
time period (Hingson & Heeren 1999;
Hingson 1996).

BEST PRACTICES

Law enforcement officers

must be aware of the Not-A-Drop
law and must enforce it.

G. Not-A-Drop (Utah Code Ann. § 53-3-

231) Younger than 21 Years of Age

A zero tolerance policy exists for all driv-
ers younger than 21 years of age. A driver
in this age group may not operate a motor
vehicle or motorboat with any amount of
alcohol in the body. A first violation results
in a 90-day license suspension while a
second or subsequent violation within
three years results in a one-year license
suspension.
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Several rationales support this policy:

B Drivers in this age group may not
legally consume alcohol. (This fact
alone merits a zero tolerance policy).

B Younger drivers are likely to become
impaired faster and the effects of alco-
hol are likely to be more pronounced,
thus enhancing the danger of driving
with even a small amount of alcohol in
the body.

B Younger drivers lack driving experience
and are more likely to take risks with
their driving. Alcohol use, which lowers
inhibitions, may add to their tendency
to take risks.

B Early action must be taken with youth
engaging in the dangerous behavior of
drinking and driving in an effort to dis-
courage such behavior in the future.

The success of this law will depend on
awareness and enforcement by law
enforcement officers.

H.DUI Plea Restrictions (Utah Code

Ann. § 41-6-43.8)

Utah law prohibits a court from accepting
a plea of guilty or no contest to a DUI
charge unless one of the following occurs:

W the prosecutor agrees to the plea; or
| the charge is filed by information; or

W the court receives verification from a
law enforcement agency that the defen-
dant’s driver license record contains no
record of a conviction, arrest, or charge
for an alcohol-related driving offense
that would enhance the current charge
to a felony.

This law, passed during the 2003 General
Session, seeks to prevent defendants from
pleading guilty to a misdemeanor DUI
charge that should be enhanced to a felony
due to prior DUI convictions.

This plea practice has happened when a
defendant with a history of DUI offenses
quickly pleads guilty to a misdemeanor
DUI citation, knowing that the quick turn-
around will not allow sufficient time for
law enforcement or prosecutors to review
the defendant’s criminal history.

The result has been that the defendant is
permitted to plead guilty to a misde-
meanor when the charge should be a
felony. The new law on plea restrictions
will help ensure that DUI defendants are
charged appropriately.
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V. Utah Statistics

The Utah Commission on Criminal
and Juvenile Justice conducted a
brief analysis of DUI arrests between
1990 and 2000. During the years
examined, a total of 143,514 arrests
were reported, committed by 102,528
different individuals.

The ratio of DUI arrests to total
arrests remained relatively consistent
over the period, varying from 7.7% to
10.0%. Of the arrestees, 83% were
male and 17% were female. Three-
quarters of the arrestees were under
the age of 40, with most in their twen-
ties.

About three-quarters of the offenders
had only one DUI arrest during the
period examined. The remainder had
two or more DUI arrests. However,
due to repeat offending, one-quarter
of the offenders were responsible for
nearly half of the DUI arrests.

Focusing specifically on the repeat
DUI offenders, data shows that about
three-quarters were re-arrested
within three years, and 90% were
rearrested within five years. This
group of repeat offenders was more
likely to be male and slightly younger
at the time of their first arrest.

Finally, for those cases with a
reported adjudication date, the analy-
sis found that about one-third were
processed within 30 days of the
arrest. Two-thirds of the cases were
processed within 90 days of arrest.
Almost all of the cases were
processed by the time one year had
elapsed.

TOTAL DUI OFFENDERS
1990-2000

REPEAT DUI
OFFENDERS

29%

FIRST
TIME DUI
OFFENDERS

71%

About three-quarters of the offenders had only
one DUI arrest during the period examined.

TOTAL DUI ARRESTS

1990-2000
ARRESTS OF  ARRESTS OF
REPEAT  FIRST TIME
OFFENDERS ~ OFFENDERS
46% 54%
(29% OF TOTAL

DUI OFFENDERS)

About one-quarter of the offenders were
responsible for nearly half of the DUI arrests.
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VI. Sanctions and Interventions

Three points are critical to understanding
and successfully using the following material
regarding specific sanctions and interven-
tions. First, no sanction or intervention
works for all offenders in all circumstances.
Unfortunately, there simply is no “silver bul-
let” approach to working with DUI offenders.
Furthermore, there is no outline to follow for
rehabilitating a DUI offender. Each offender
presents a unique set of circumstances and
each sentence will likewise need to be indi-
vidualized.

Second, research routinely shows that a
multi-modal approach involving a combina-
tion of various sanctions and interventions is
most effective in reducing subsequent DUI
offenses and alcohol-related crashes. Read-
ers should consider information on sanctions
and interventions together rather than
reviewing a specific sanction or intervention
and deciding whether or not it is effective.
Many sanctions may not reduce recidivism,
but they do provide a mechanism for control-
ling the offender’s behavior while other inter-

BEST PRACTICES

Readers should consider information
on sanctions and interventions
ltogether rather than reviewing a
specific sanction or intervention and
deciding whether or not it is
effective. Many sanctions may not
reduce recidivism, but they do
provide a mechanism for controlling
the offender’s behavior while other
interventions occur that are
successtul in reducing recidivism.

ventions occur that are successful in reduc-
ing recidivism.

Third, many factors, other than the effective-
ness of particular sanctions and interven-
tions, will be relevant at sentencing. For
instance, before imposing sentence, judges
should be aware of the BAC and the criminal
history of the offender and should review the
incident report. These factors will assist
judges in fashioning appropriate sentences.

BEST PRACTICES

Before imposing sentence,
judges should be aware of the BAC
and the criminal history of the
offender and should review the
incident report.

A.Incarceration

The primary purposes of incarceration are
to punish the offender and to prevent
future criminal behavior through incapaci-
tation. In other words, judges sometimes
sentence DUI offenders to jail to punish
them and other times to prevent future
DUI offenses while the offender is incar-
cerated. Courts may also use short jail
sentences for specific deterrence in an
effort to “shock” an offender into changing
his or her ways.

Researchers have analyzed the effective-
ness of mandatory jail laws for DUI offend-
ers and the effects of various lengths of
incarceration. Research that studied a
1982 Arizona statute, considered by most
to be quite punitive, had some compelling
results (Ross et al. 1990). The Arizona law
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required jail time for all convicted DUI
offenders, even first-time offenders. The
program received extensive publicity prior
to its implementation with the anticipation
of effective general deterrence. However,
research found that the mandatory incar-
ceration law had no effect on the number
of DUI offenses or alcohol related-traffic
deaths. This finding was supported by sim-
ilar studies of the same statute. One pos-
sible explanation for the ineffectiveness of
mandatory jail terms is the low possibility
of being caught—general deterrence will
not occur if the targeted population does
not perceive a risk of being arrested.

Utah law does not mandate jail for all first-
time DUI offenders. Rather, a jail sentence
of not less than 48 hours is one sentenc-
ing option for first-time offenders. While
incarceration is effective at controlling the
offender’s behavior, many other sanctions
are equally effective in this regard and less
expensive. Thus, deciding whether to
impose a jail sentence for a first-time DUI
offender will likely involve consideration of
the offender’s BAC and criminal history as
well as the need for punishment. When a
judge chooses to impose a jail sentence of
48 hours, the order should specifically

BEST PRACTICES

When a judge chooses to impose
a jail sentence of 48 hours, the
order should specifically state “48
hours™ in jail rather than “two days”
in jail. Additionally, ordering that
this jail time be served when the
jails are less crowded will increase
the chances of the defendant
serving the entire 48 hours.

state “48 hours” in jail rather than “two
days” in jail. Because the definition of “two
days” is more flexible than the definition of
“48 hours,” offenders ordered to serve two
days in jail often serve less than 48 hours.
Additionally, ordering that this jail time be
served when the jails are less crowded will
increase the chances of the defendant
serving the entire 48 hours.

Of course, incarceration becomes an
increasingly important sentencing option
for chronic offenders. For these offenders,
specific deterrence rather than general
deterrence becomes a primary focus.
Some studies have attempted to find an
optimal incarceration threshold which
would identify effective rather than exces-
sive punishment. Finding such a threshold
would save public funds by keeping DUI
offenders in jail long enough to reduce the
chances of future DUI offenses, but not
longer than necessary.

One particular study analyzed chronic DUI
offenders with an average of three DUI
convictions per individual and an average
sentence length of nine months (Weinrath
& Gartrell 2001). The analysis revealed
that offenders who served less than four
months in jail or prison were the most
likely to reoffend. The analysis also
showed that the effects of specific deter-
rence appeared to plateau at five to six
months. The authors suggest a model sen-
tence length of six months for chronic
offenders. Of course, this suggested sen-
tence length is based solely on the rela-
tionship between incarceration and repeat
offenses. Other considerations, such as
the number of prior convictions, injury to
other people, or damage to property may
demand consideration of a longer sen-
tence as well as commitment to prison

Back to Table of Contents

Vi-

2





DUI BEST SENTENCING PRACTICES GUIDEBOOK

rather than jail. There is no established
definition of chronic offender. Factors

considered in the determination of which
offenders are chronic include the number
of DUI offenses and the time period in
which those offenses occurred.

BEST PRACTICES

Judges should strongly consider
jail sentences of six months
for chronic offenders who are not
sentenced o prison.

The authors did not promote incarceration
as the most effective sanction for DUI
offenders, but argue that an appropriate
period of incarceration can have a positive
specific deterrent effect. Judges should
strongly consider jail sentences of 8ix
months for chronic offenders who are not
sentenced to prison.

B. Probation

Probation exists as an alternative to incar-
ceration. It permits an offender to be
released into the community under a set of
conditions imposed by the judge in lieu of
jail or prison or in conjunction with a
shortened jail term. If the offender violates
a condition of probation, the judge may
revoke the probation status and impose
the suspended jail or prison term. The
conditions may be tailored to the individ-
ual offender, but often include things such
as education and/or treatment as deemed
necessary by a licensed treatment
provider, community service, electronic
monitoring, ignition interlock, and absti-
nence from alcohol. Many of these possi-
ble conditions of probation will be

discussed in detail in this guidebook.

Some have argued that keeping DUI
offenders out of jail and supervised on pro-
bation is effective in reducing recidivism.
The primary argument supporting this
viewpoint is that offenders on probation
can be monitored for alcohol consump-
tion, treatment, employment, etc. An addi-
tional argument made in favor of probation
is that jail is not a cost-effective approach
to reducing recidivism. These arguments
do not address a particular offender’s need
for punishment or incapacitation and
likely apply more to first-time DUI offend-
ers than chronic offenders. A meta-analy-
sis of treatment programs for DUI
offenders evaluated probation combined
with treatment programs (Wells-Parker et
al. 1988). The study concluded that proba-
tion with treatment can help reduce DUI
recidivism.

The effectiveness of probation in prevent-
ing DUI recidivism depends, in large part,
on the conditions imposed and the level of
supervision associated with the probation.
The study addressed above found proba-
tion to be effective when combined with

BEST PRACTICES

The effectiveness of probation in
preventing DUI recidivism depends,
in large part, on the conditions
imposed and the level of supervision
associated with the probation.
Some conditions of probation may
provide a mechanism for controlling
the offender’s behavior while
other interventions, such as
education and treatment, take place.
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treatment. Some conditions of probation
such as driver license actions, electronic
monitoring, or ignition interlock, as dis-
cussed later in this guidebook, may pro-
vide a mechanism for controlling the
offender’s behavior while other interven-
tions, such as education and treatment,
take place.

Supervision of DUI probationers will also
play a role in the effectiveness of probation
as offenders will realize that the condi-
tions are being monitored and that fulfill-
ment of those conditions is essential to
avoid incarceration or other sanctions.
Budget constraints may impact which DUI
offenders are actively supervised. How-
ever, whenever possible, DUI probationers
should be supervised. Consistent with
Utah law, repeat DUI probationers must be
supervised.

BEST PRACTICES

Whenever possible,

DUI probationers should
be supervised.

. Electronic Monitoring

Electronic monitoring has been touted by
some as a less costly and more effective
form of controlling and punishing con-
victed DUI offenders when compared to
some sanctions, particularly incarcera-
tion. The purpose of the monitoring is to
enforce “house arrest” as a form of pun-
ishment, as well as incapacitation and
specific deterrence.

One particular study looked at DUI offend-
ers sentenced to electronic monitoring
and a control group sentenced to incarcer-

ation (Courtright et al. 2000). The study
found no significant differences between
the two groups. In other words, electronic
monitoring was found to be as effective as
incarceration. Factors significantly related
to success for those utilizing electronic

BEST PRACTICES

Electronic monitoring is as effective
as and less expensive than
incarceration. Factors significantly
related to success for those
utilizing electronic monitoring
include attendance at treatment
and steady employment.

monitoring include attendance at treat-
ment and steady employment.

The fact that electronic monitoring is less
expensive than, and as effective as, incar-
ceration makes it an attractive sentencing
option for the State of Utah. (The cost
effectiveness is especially attractive con-
sidering that current law requires the
offender to pay the costs of electronic
monitoring.) It is also attractive when con-
sidering the overcrowded conditions of
many jails. One effect that electronic mon-
itoring may not provide is the “shock” ele-
ment of being incarcerated.

D. Ignition Interlock

Ignition interlock is a technological
advance in DUI control. The ignition inter-
lock device is installed in a vehicle and the
driver must blow into the device before the
vehicle can be started. If the interlock
detects alcohol above a prescribed limit,

Back to Table of Contents

Vi-

4





DUI BEST SENTENCING PRACTICES GUIDEBOOK

the ignition of the vehicle is disabled, thus
preventing drunken driving. Over the
years, several improvements have been
made to these devices, such as data
recorders that record the date and time of
failures and anti-tamper systems that help
in assuring the device is not disabled or
otherwise tampered with (Coben & Larkin
1999).

Research has shown ignition interlock
devices to be effective in reducing DUI-
related recidivism. This beneficial effect
does not appear to be any different
between first-time, low-risk and repeat,
high-risk DUI offenders (Coben & Larkin
1999; Beck & Rauch 1999; Voas, et al.

BEST PRACTICES

lgnition interlock can be an effective
DUI control mechanism to be
used while other interventions,
such as education and treatment,
are taking place.

1999; Voas, et al. 2002; Marques, et al.
1999). However, a few studies saw strong
decreases in effectiveness once the device
was removed from the vehicle (Voas, et al.
1999, Beck & Rauch 1999). This research
suggests ignition interlock can be an effec-
tive DUI control mechanism to be used
while other interventions, such as educa-
tion and treatment, are taking place.

In one jurisdiction studied, the court pre-
sented DUI offenders with the option of
having ignition interlocks installed on
their vehicles in lieu of incarceration or
electronically monitored house arrest.

Interestingly, with this apparent uneven
choice, only 62% of the offenders chose
ignition interlock. Still, with 38% of those
qualifying for the device choosing not to
have it installed, the jurisdiction realized
greater reductions in DUI recidivism when
compared to another jurisdiction without
the choice of using the interlock device
(Voas, et al. 2002).

Data recorders, used in tandem with igni-
tion interlock, help establish patterns of
high-risk times for DUI offending and DUI
recidivism. Looking at the date and time
when ignition interlock failures occur,
researchers have found the device has
been successful in blocking drinking and
driving during the high-risk periods of
evenings and weekends (Marques, et al.
1999). Research has also found that com-
bining the variables of multiple-prior DUIS
and a high number of interlock warnings
and failures during the first five months of
installation can predict more than 60% of

BEST PRACTICES

Responding to interlock failures

can help prevent DUI offenses.

repeat DUI offenses (Marques, et al.
2001). This link between interlock failures
and repeat DUI offenses provides proba-
tion officers with an additional tool in the
supervision of DUI offenders as it suggests
the need for heightened supervision or
additional intervention following an inter-
lock failure. Responding to these warning
signs can help prevent additional DUI
offenses.
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BEST PRACTICES

If the purpose of the fine is to
punish the offender, full payment of
fines in a timely manner should be

emphasized. However, if the purpose
of the fine is to encourage the
offender to fulfill other court-ordered
obligations, the practices of
crediting fines for compliance with
these obligations and extending
the payment period should
not be discounted.

E. Fines

Research on the use of fines in criminal
sentencing in the United States is scarce.
Some have suggested that problems with
fines in the United States include the prac-
tices of suspending fines and allowing
fines to be paid over long periods of time
so that the impact of the fine is weakened.
Others have suggested that the practice of
“crediting” fines for compliance with other
parts of the court order (for example,
reducing the fine when the defendant
attends treatment) or extending the pay-
ment period encourages offenders to fulfill
other parts of the court order that have
proven effective in reducing recidivism.

Any best practices regarding fines would
need to be based on something other than
their ability or inability to reduce recidi-
vism since that remains unknown. If the
purpose of the fine is to punish the
offender, full payment of fines in a timely
manner should be emphasized. However,
if the purpose of the fine is to encourage
the offender to fulfill other court-ordered
obligations, the practices of crediting fines

for compliance with these obligations and
extending the payment period should not
be discounted.

F. Compensatory Work Service

Compensatory work service is another
area that has not been extensively studied.
Judges who choose to order compensatory
work service should require service that

BEST PRACTICES

Judges who choose to order
compensatory work service should
require service that provides some
benefit to the communily or service
that helps reduce instances of
driving under the influence by the
defendant or by other people.

provides some benefit to the community or
service that helps reduce instances of
driving under the influence by the defen-

dant or by other people. However, ils
effects on the offender are unknown.

G. Screening and Assessment

Current law might be interpreted as sug-
gesting that screening and assessment are
the same instrument or the same process.
Actually, they are two separate processes
and involve separate instruments. The
screening is a quick, general appraisal of
the person used to determine if a more in-
depth assessment is required by identify-
ing indicators of substance abuse or
substance dependence. If the screening
concludes that an assessment is not nec-
essary, the offender will likely require only
education. If the screening concludes that
an assessment is necessary, the assess-
ment will determine whether a substance
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abuse problem exists. The treatment
provider can then decide on an appropri-
ate treatment program.

Ideally, different entities will perform (1)
the screening and assessment and (2) any
education or treatment. This avoids per-
ceived and real conflicts of interest and
should give the court greater comfort in
allowing the licensed treatment provider to
determine the type and extent of treat-
ment. Wherever possible, the local sub-
stance abuse authority should perform the
screening and assessment and a separate
licensed treatment provider should provide
the education and treatment. Of course,
this practice is not possible in all areas of
the state due to limited licensed substance

BEST PRACTICES

Wherever possible, the local
substance abuse authority should
perform the screening and
assessment and a separate licensed
treatment provider should provide
the education and treatment.

abuse treatment providers outside of the
local substance abuse authority.

H.Education and Treatment

Education and treatment have different
aims and are used with different types of
offenders. Education addresses any prob-

lems or risk factors

Screening

that appear to be relat-
ed to use of alcohol
and other drugs and
attempts to help the in-
dividual recognize the

- . harmful con n
Possible substance Possible substance a . uh o S('aque ces
dependence or dependence of inappropriate use
abuse or abuse with special emphasis
not detected detected placed on the dangers
of drinking and driving.
Offenders participating
Assessment in education may not
appear to have a sub-

stance abuse or sub-
stance dependence dis-

No substance
dependence or
abuse

Education

Substance order, but still require
dependence or early intervention.
abuse

]

Treatment
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Treatment involves the application of
planned procedures to identify and change
patterns of behavior that are maladaptive,
destructive, and/or injurious to health; or
to restore appropriate levels of physical,
psychological and/or social functioning.
DUI offenders assessed as meeting the
diagnostic criteria for a substance use dis-
order should participate in a treatment
program in addition to, or in lieu of, the
educational course.

It is important to remember that many DUI
offenders have substance abuse problems
that go beyond alcohol. In fact, DUI goes
beyond alcohol and includes driving under
the influence of any drug that causes
impairment. These abuses can and should
also be addressed in treatment. Because
the assessment determines the severity of
the disorder and the severity of the disor-
der determines the level of treatment, the
court should not order a particular treat-
ment program prior to an assessment con-
ducted by a licensed treatment provider.

Unfortunately, most research evaluates
education and treatment together as
though they are the same, making it diffi-
cult to draw conclusions about the effec-
tiveness  specifically of education.
Treatments vary in modality, but most
attempt to curb the behavior of the
offender by reducing or controlling
dependence on alcohol and other sub-
stances. Previous research indicates that
about one-third of DUI offenders are
“problem-drinkers” while the remaining
two-thirds are “social drinkers.” While
treatment providers dispute whether these
ratios of problem drinkers and social
drinkers are accurate, they do agree that
problem-drinkers are generally candidates

BEST PRACTICES

The court should not order a
particular education course or a
particular treatment modality.
Rather, the court should order
that the offender receive a screening
by a licensed treatment provider
and participate in any assessment,
education, and/or treatment
recommended by the treatment
provider. Utah law requires that the
court order treatment for felony
convictions and that the court order
education for misdemeanor
convictions if treatment is not
ordered. Even in these
circumstances, the court should
allow the licensed treatment
provider to determine the education
ana/or treatment program best
suited for the individual offender.

for treatment while social drinkers are
candidates for education (Voas & Fisher
2001).

Researchers reviewing 215 studies on DUI
remediation found a 7% to 9% decrease
both in DUI recidivism and alcohol-related
crashes. The same researchers concluded
the interventions that appeared to have
the greatest impact on recidivism were
those that combined multiple modalities,
such as education, psychotherapy/coun-
seling, and follow-up via probation (Wells-
Parker & Bangert-Drowns 1995,
Wells-Parker 1994).
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This guidebook will not go so far as to pre-
scribe the types of treatments that should
be used with offenders exhibiting certain
characteristics. However, research does
indicate that various approaches including
cognitive-behavioral, pharmacological,
and educational have proven effective with
DUI offenders (Kadden 1994, Alcohol
Research & Health 2000). Research has
also found that mandated treatment for an
unwilling participant has a small, but pos-
itive effect on reducing DUI recidivism
(Wells-Parker 1994). One well-known
intervention for those with substance
abuse problems is Alcoholics Anonymous
and similar support groups. Personal tes-
timonials of the effectiveness of this type
of support group abound though research
on its effectiveness is scarce. As with all
interventions, it is likely more effective for
some people than for others. Though Alco-

BEST PRACTICES

Controlling behavior while the
offender is undergoing treatment is
critical to successtul recidivism
reduction. Control can be in
the form of supervised probation,
electronic monitoring, ignition
interlock, or license actions. This
control must be maintained during
the six to 18 months required to
treat the DUI offender.

holics Anonymous is considered by many
treatment providers to be neither an edu-
cational tool nor a treatment modality, the
treatment provider, rather than the court,
should make decisions regarding its use in
a treatment program.

Controlling behavior while the offender is
undergoing treatment is critical to suc-
cessful recidivism reduction. Control can
be in the form of supervised probation,
electronic monitoring, ignition interlock,
or license actions. This control must be
maintained during the six to 18 months
required to treat the DUI offender (Addic-
tion 2001, Deyoung 1997).

The court should not order a particular
education course or a particular treatment
modality. Rather, the court should order
that the offender receive a screening by a
licensed treatment provider and partici-
pate in any assessment, education, and/or
treatment recommended by the treatment
provider. Utah law requires that the court
order treatment for felony convictions and
that the court order education for misde-
meanor convictions if treatment is not
ordered. Even in these circumstances, the
court should allow the licensed treatment
provider to determine the education
and/or treatment program best suited for
the individual offender.

License Confiscation and Other
Vehicle Action Programs

Many researchers argue that driver
license suspension, license plate confisca-
tion, and vehicle impoundments are the
most cost-effective sanctions for reducing
recidivism and crashes involving DUI
offenders, and in reforming repeat drunk
drivers. One author who makes this argu-
ment conducted a meta-analysis of
research on DUI sanctions which found
that these sanctions are most effective in
accomplishing general deterrence and are
the most economical sanctions (Ross
1991).

Back to Table of Contents

Vi-





DUI BEST SENTENCING PRACTICES GUIDEBOOK

Other research reviewed a collection of
studies focusing on the effectiveness of
three vehicle action programs in six
states: driver license suspension, license
plate revocation and vehicle impound-
ment/forfeiture (Voas & DeYoung 2002).
The authors concluded that while all three
vehicle action programs can be effective,
driver license suspension was the most
effective of those reviewed in reducing
recidivism and crashes involving DUI
offenders. While the authors concede that
many offenders continue to drive on sus-
pended licenses, it was found that most of
those who do drive on a suspended license
drive less, drive more carefully, and are
less likely to drive while intoxicated. Fur-
ther research found that license suspen-
sions must last at least three months to be
effective in reducing recidivism and that
the optimal suspension period for recidi-

BEST PRACTICES

License suspensions must last
al least three months lo be effective
in reducing recidivism and the
optimal suspension period for
recidivism reduction is 12 to 18
months. This is consistent with Utah
law requiring a 90-day suspension
for a first DUI violation and a
one-year revocation for second or
subsequent DUI violations.

vism reduction is 12 to 18 months. This is
consistent with Utah law requiring a 90-
day suspension for a first DUI violation
and a one-year revocation for second or
subsequent DUI violations. (National High-
way Traffic Safety Administration 1996).

There are several studies that detail the
specifics of license plate revocations and
look at the laws designed to enforce the
sanction. One study analyzed the effective-
ness of a Minnesota law that allowed
police officers to confiscate registration
and license plates of cars at the point of
arrest (Ross et al. 1996). The law was
compared to the previous law that
required an administrative process initi-
ated by the courts. The adoption of the
police confiscation procedure at point of
arrest resulted in more than a 10-fold
increase in confiscations over the previous
court-ordered process. The previous
process averaged 19 confiscations per
month. During the first nine months of the
new law, the average was 219 confisca-
tions per month. The authors cited numer-
ous studies that demonstrate the
effectiveness of confiscations and con-
cluded that its increased use will result in
a lower recidivism rate for DUI offenders.
One major requirement for the implemen-
tation of license plate confiscation is accu-
rate and automated records of criminal
history, accessible to police in the field in
order to take appropriate courses of
action at the point of arrest.
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J. Victim Impact Panels

Victim Impact Panels (VIPS) were initiated
by Mothers Against Drunk Driving
(MADD) to evoke an intense emotional
incentive to stop convicted DUI offenders
from future drunk driving behavior. The
VIPs involve presentations by individuals
seriously injured or whose loved ones
were killed in drunk driving crashes. Pre-
senters discuss the impact the significant
loss had on their lives (DeBaca et al.
2001). It is hoped that convicted DUI
offenders will change their behavior when
they understand the potential impact their
drinking and driving may have on other
people.

BEST PRACTICES

Victim Impact Panels may be
effective for first-time DUI offenders,
but should never replace other
sanctions and interventions.

Results of analysis on the effectiveness of
VIPs are mixed. Fairly consistent are find-
ings that DUI offenders’ perceptions are
impacted after attending VIP sessions. The
offenders lose their desire to drink and
drive (Sprang 1997, Polacsek et al. 2001,
Fors & Rojek 1999). However, some stud-
ies have found that in the longer-term,
VIPs had no impact on re-arrest rates
among both first-time and repeat DUI
offenders (Polacsek et al. 2001, DeBaca et
al. 2001), while other studies show mod-
est, positive outcomes, especially for first-
time offenders (Fors & Rojek 1999,
DeBaca et al. 2000). With the effective-
ness uncertain, Victim Impact Panels, at
best, should only be used in conjunction
with, rather than in place of, other proven
DUI interventions. If used, VIPs should
generally be considered as a small portion
of a first-time DUI offender’s intervention.
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VII. Conclusion

As stated previously, this guidebook does not attempt to identify

the one sanction or intervention that will be effective for all DUI
offenders. Nor does it identify a rehabilitation outline for all DUI offend-
ers. Rather, this guidebook recognizes that all DUI offenders are unique
individuals with unique circumstances and needs. Thus, the best practices
and other information contained in this guidebook must be considered as
a whole, understanding that a combination of sanctions and interven-
tions is most effective in reducing future DUI offenses and alcohol-related
crashes. This guidebook will not answer all questions related to sentenc-
ing DUI offenders, nor should it. Sentencing must be individualized in
order to be effective. However, this guidebook can be an effective tool for

those who sentence and work with DUI offenders.
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Appendix III


APPENDIX IV
HGN VIDEO

This video, showing Horizontal Gaze Nystagmus in an intoxicated person
is useful as a demonstrative exhibit to show jurors exactly what you mean
when you discuss “an involuntary jerking of the eyes”.

Click here to play video '*
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